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Chair’s Message
By Michael D. Minton

Chair, Florida Bar Tax Section 2018-2019

The Florida Bar Tax Section

This has been an eventful year 
for the Tax Section on the heels of 
major tax reform legislation.  We 
celebrated the beginning of summer 
with our longstanding tradition of 
gathering at Amelia Island to orga-
nize our year and spend time with 
our families.  Mark A. Prater, former 

Chief Tax Counsel to the U.S. Senate Finance Committee, 
served as keynote speaker during the annual Ullman 
Year in Review CLE program, and we honored him as 
the 2018-2019 Marvin C. Gutter Outstanding Public 
Service Award recipient.  His unique perspective and 
comprehensive knowledge on the passage of the 2017 
Tax Cuts and Jobs Act (TCJA) was invaluable to us as 
we continue to feel the reverberations of this legislation 
and its proposed regulations.

In keeping with our goal this year to emphasize the 
Section’s involvement in federal tax policy and to have a 
seat at the proverbial table regarding the implementa-
tion of the TCJA, we traveled for the first time in over 
a decade to Washington, D.C. for our Fall Meeting.  We 
met with various key federal officials and agencies (such 
as the senior tax staff of the House Ways and Means 
Committee and Senate Finance Committee, IRS, and 
Department of Treasury) involved with the drafting 
and interpretation of the TCJA pursuant to the regula-
tions to be promulgated thereunder.  Following these 
in-person meetings, our International Tax Committee of 
the Federal Tax Division submitted regulatory comments 
under the guidance of Steven Hadjilogiou, Shawn Wolf, 
Michael Bruno, Keith Hagan, and James Barrett.  Their 
comments were adopted on March 4, 2019, by the Trea-
sury Department and the IRS in the form of proposed 
regulations to Section 250 regarding Global Intangible 
Low-Taxed Income (GILTI) deduction eligibility.  This 
was a significant achievement for the Tax Section and 
a testament to the engagement of the Tax Section’s 
international tax attorneys.  It also highlighted the 
value to the Tax Section of establishing and maintain-
ing contacts at the federal level as a means of having a 
positive impact on tax policy and administration.  Active 
involvement in the Tax Section provides one a platform 
to have that “seat at the table” to effectuate such change!

The wealth of substantive information we gleaned 
from our D.C. meetings fueled a subsequent five-part 
audio webcast CLE series for those who were unable to 

attend in person.  Members of our Federal Tax Division 
have also authored comments on the proposed regula-
tions for the Section 199A deduction, Opportunity Zones 
under Section 1400Z, and clarification of potential 
“clawback” provisions associated with estate and gift 
tax law changes.

On the state and local front, State Tax Division 
Director H. French Brown, IV submitted comments on 
behalf of the Tax Section on the impact of the TCJA on 
the Florida corporate income tax.  French made recom-
mendations regarding various piggyback and decoupling 
issues associated the TCJA.  The Section is also actively 
engaged in a variety of legislative drafting efforts in 
association with other Sections, such as the Business 
Law Section and the Real Property, Probate, and Trust 
Law Section.  

January opened with record attendance at the 37th 
Annual International Tax Conference in Miami, co-
sponsored by the Florida Institute of Certified Public 
Accountants.  Almost immediately following this signa-
ture event, our Directors’ Committee held a Long-Range 
Planning Mini Retreat to review the progress made to 
date on the Long-Range Plan adopted by the Section 
during Immediate Past Chair Joseph Schimmel’s tenure.  
Bylaw Amendments were reviewed in order to imple-
ment the changes recommended by the Long-Range 
Plan.  Members of the New Tax Lawyers Division were 
invited to attend and participate in the mini retreat, as 
a reflection of the Section’s priority this year to foster 
more collaboration between seasoned Section members 
and those who are relatively new to tax practice.

This year, the Tax Section partnered for the first time 
with the University of Florida’s Graduate Tax Program 
for the 30th Annual National Tax Moot Court Competi-
tion, held at the UF Levin College of Law.  Twelve stu-
dent teams from across the country (one team traveled 
from Oregon) participated in this year’s event, and we 
welcomed dozens of attorneys as volunteer oral argu-
ment judges.  Three U.S. Tax Court judges returned 
this year for the consolation and final rounds on the 
last day of the competition, which, as always, offered an 
invaluable learning experience to tomorrow’s tax law-
yers.  Congratulations to this year’s champion, Liberty 
University School of Law!

We offered a half-day CLE on Creditor Protection 
Nuts and Bolts in April and ran headlong into the cul-
mination of our year at our Annual Meeting, held May 
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2-4, 2019, at Rosen Shingle Creek in Orlando. We offered 
a full-day CLE on Choice of Entity Post-TCJA during our 
Annual Meeting, and welcomed back Mark A. Prater as 
a featured speaker, along with Dr. Jerry Parrish, Chief 
Economist for the Florida Chamber Foundation.  We con-
cluded our meeting by honoring past Tax Section chairs 
Leslie J. Barnett and Bruce Bokor, both of the Tampa 
Bay area, as co-recipients of the 2018-2019 Gerald T. 
Hart Outstanding Tax Attorney of the Year Award and 
hosted a Kentucky Derby-themed reception and dinner 
to celebrate their accomplishments.

Our Section has responded to the evolving needs and 
landscape of our membership this year by forming a 
freestanding International Tax Division, to be formally 
instituted following Bylaw revisions.  We are also ex-
panding the focus of our Membership Recruitment Com-
mittee (now known as the Marketing and Membership 
Committee) to include a more active marketing function.  
Our Section members have benefitted from an active 
telephonic CLE program, and we have offered twelve 
telephonic CLEs free of charge to our valued members.  
Participation in these free CLE offerings averages 150 
attendees per call.

Last October, Hurricane Michael adversely im-
pacted numerous counties in Florida, and many are 
still recovering.  Governor Rick Scott declared a State 
of Emergency for 35 Florida counties and President 
Trump issued a Major Disaster Declaration for Hurri-
cane Michael.  The Florida Institute of Certified Public 
Accountants (FICPA) and the Tax Section came together 
and submitted a letter to Senators Bill Nelson and 
Marco Rubio requesting they direct the IRS to extend 
the October 15, 2018, filing deadline for 2017 returns.  
This joint request was granted, and the IRS extended 
the deadline to February 28, 2019, for those individu-
als and businesses located within any Major Disaster 
Declaration area designated by FEMA as qualifying for 
either individual or public assistance.

At the invitation of the First District Court of Ap-
peal, the Tax Section assembled a team comprised of 
Benjamin Phipps, Mitchell Horowitz, and Jerry Donnini 
to prepare an amicus curiae brief in the case of Crapo v. 
Academy for Five Elements Acupuncture, Inc.  The issue 
we were asked to address concerned whether a value 
adjustment board determination of tax exemption in 

prior years, which is not litigated, is subject to admin-
istrative finality, or any other preclusive doctrine, in a 
current year where the property appraiser does decide 
to litigate the exemption issue.  We submitted the brief 
on January 22, 2019.

Last spring, we lost a dear friend, mentor, ambas-
sador, and legend of the Tax Section with the passing of 
Samuel C. Ullman, who served as Section Chair from 
1977-1978, founded the annual Ullman Year in Review 
CLE program, helped found the Tax Law Certification 
program approved in 1982, and served as professor and 
mentor to many. During last year’s Annual Meeting, our 
Executive Council unanimously passed a motion that 
the Tax Section would commit $30,000 over the next 
six years to endow a memorial scholarship in Sam’s 
memory for students of the Graduate Tax program at the 
University of Florida Levin College of Law. Individual 
pledges were also welcomed from any who wished to 
contribute to Sam’s memory. During our May 4, 2019, 
Annual Meeting, the Executive Council was informed 
that the scholarship fund had received, to date, ap-
proximately $78,000 in cash contributions (more than 
exceeding the amount needed to satisfy the matching 
challenge), with total commitments of $121,350. While 
a scholarship only requires a total of $60,000, the UF 
Law School requires a threshold of $100,000 to issue a 
scholarship- in an individual’s name. In order for the 
scholarship fund to be considered performing and to 
be made available to students, cash contributions of at 
least $100,000 were required. In consideration of the 
Section’s budgetary success this year, a motion was 
made for the Section to fulfill its remaining obligation 
to the scholarship this year, which Executive Council 
members approved unanimously. I presented UF Law 
Dean Laura Rosenbury with a $25,000 commemorative 
check on behalf of the Section during the Spring 2019 UF 
Law Center Association Board Meeting and am proud 
that we were able to fulfill this commitment this year.

As the year draws to a close, it strikes me how many 
of our members have risen to the occasion over this 
past year to make this year such a huge success and to 
provide the momentum we now enjoy as we prepare the 
Tax Section to address the challenges of the future.  It 
has been a great privilege and honor to serve as Chair 
this year and we look forward to continued progress on 
implementing our Long-Range Plan next year under the 
leadership of Janette McCurley.

Michael D. Minton, Chair

CHAIR’S MESSAGE . . .
from previous page
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JOHN HARRIS
Managing Director
Coral Gables Trust Company
D: 305.443.2544
jharris@cgtrust.com
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Last year, on June 21, 2018, the Supreme Court of 
the United States upheld South Dakota’s infamous state 
sales tax law in South Dakota v. Wayfair, Inc., 138 S.Ct. 
2080 (2018).  Specifically, South Dakota’s sales tax law 
did away with the longstanding sales tax nexus rule 
announced in Quill Corp. v. North Dakota, 504 U.S. 298 
(1992), which held that  a company must have a physi-
cal presence in a state to be required to charge, collect, 
and remit state sales and use tax to that state.  The 
South Dakota sales tax law provides that if a remote 
seller delivered more than $100,000 of sales into South 
Dakota or 200 or more separate transactions within a 
one-year period, the remote seller has sufficient nexus 
“as if the seller had a physical presence.” 

It would be an understatement to say that the holding 
of Wayfair creates a huge potential upswing in revenue 
for the states.  In fact, some studies suggest that states 
can generate around $33 billion of additional revenue.  
This “economic nexus” arguably levels the playing field 
for local brick-and-mortar businesses by forcing their 
online competitors to charge sales and use tax.  

Whether posed to benefit local business or to simply 
generate revenue, many states have predictably jumped 
on the economic nexus bandwagon.  To date, forty-two of 
the forty-five states with a state sales tax have enacted 
some form of Wayfair legislation that requires a com-
pany without a physical presence to charge, collect, and 
remit sales tax.  While the majority of those states have 
the $100,000 of sales or 200 transaction thresholds, some 
states have upped the threshold to $250,000 or $500,000 
of sales.  Further, some states’ economic nexus laws went 
into effect at the end of 2018, while most others take 
effect by the first half of 2019.  Therefore, if your clients 
have significant sales across state lines, it is critical to 
get them into compliance quickly.  

Interestingly, Florida remains one of the few states 
without Wayfair legislation.  This may not be for long, 
though. On February 15, 2019, SB 1112 introduced 
Florida’s attempt to tax remote sales as of July 1, 2019.  

Wayfair Update: Florida May Be Next to Expand  
Sales Tax Collection 
By: Gerald J Donnini II, Esq.
Moffa, Sutton & Donnini, PA

Fort Lauderdale, FL

Like the majority of the states, Florida’s Wayfair bill cur-
rently contains the $100,000 of sales or 200 transaction 
language.  If passed, remote sellers will have to comply 
with Florida sales tax law if they cross those thresholds 
and it will likely lead to significant revenue for the state.  
It will be interesting to watch over the next few months 
to see whether Florida imposes what critics have dubbed 
a “new tax” on Internet transactions.  

As an aside, Florida’s bill also contains language that 
would tax so-called “marketplace facilitator” transac-
tions.  If Wayfair windfalls were not enough for the 
states, marketplace facilitator laws have been the more 
recent trend across the country, requiring online mar-
ketplaces, such as Amazon, eBay, and others, to collect 
tax on transactions made by its third-party sellers.  Cur-
rently, third-party sellers that use online marketplaces 
are responsible for their own tax compliance and often 
times run into physical presence nexus problems by 
having inventory in many states.   Being that Wayfair 
legislation does not abrogate the old physical presence 
rules, states like California have been aggressively 
targeting companies that use marketplace facilitation 
services.  

The recent, quickly changing landscape in state and 
local tax law, as evidenced by the Court’s holding in 
Wayfair, is yet another example of antiquated tax laws 
struggling to keep up with the rapidly changing technol-
ogy.  While large companies tend to be registered in most 
jurisdictions, small and medium interstate businesses 
are faced with huge compliance costs across the country.  
Once registered, it only stands to reason that many of 
these smaller companies will begin to face audits across 
the nation.  At a minimum, if your clients sell across 
states lines, they should be aware of the changing sales 
tax laws that could affect their businesses.   

1  GAO, Report to Congressional Requesters: Sales Taxes, States 
Could Gain Revenue from Expanded Authority, but Businesses Are 
Likely to Experience Compliance Costs 5 (GAO–18–114, Nov. 2017)
(Sales Taxes Report).
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Opportunity Zone Comments

1. Relief to the 180 Day Investment Requirement. 

Code Section 1400Z-2(a)(1)(A) provides that a tax-
payer invest gain into a QOF within 180 days of the 
sale or exchange that generated such gain (the “180 
Day Investment Requirement”). Many taxpayers who 
recognized gains after the effective date of TCJA and 
in the beginning of the calendar year 2018 were effec-
tively unable to comply with the 180 Day Investment 
Requirement because they did not receive any initial 
guidance on how to treat their gains and what consti-
tuted a Qualified Opportunity Fund until the initial 
set of proposed regulations was released on October 
19, 2018. We recommend the Treasury to provide relief 
to such taxpayers by allowing taxpayers the option to 
choose the 180-day period to commence upon either (i) 

the date of the sale or exchange or, (ii) at the taxpayer’s 
election, upon publication of the upcoming set of proposed 
regulations allowing such relief.

2. Election for Investments Held at least 10 Years. 

The guidance that the election for investments can be 
preserved until December 31, 2047 was a welcome direc-
tion from Treasury. We request that due to the long-term 
nature of these projects and investments that further 
direction be given regarding what happens on or after 
December 31, 2047. We request Treasury provide the 
ability for investors to hold their investment indefinitely 
after that date and continue to make the election for basis 
step up to fair market value whenever the investment 

On November 16, 2018, the Florida Bar Tax Section submitted to the Internal Revenue Service the following 
comments to the Proposed Regulations under Section 1400Z-2 (Qualified Opportunity Zones). Principal authors for 
these comments were Michael Minton, French Brown, Andrew Huber, Steven Hadjilogiou, Michael Bruno, Keith 
Hagan, and Abrahm Smith.

Best at the Beach:
Sophisticated and Innovative Estate

Planning After Tax Reform

Don't miss this incredible group of national speakers for one day only at the beautiful Loew's Don
CeSar Hotel on St. Pete Beach.  Some of the very best minds in estate planning - Ron Aucutt,
Turney Berry, Paul Lee, Ellen Harrison, Carlyn McCaffrey, and Clary Redd - will be sharing their
thoughts and ideas about the hottest estate planning issues and strategies.  You don't want to
miss this one-time event... the Best at the Beach!

October 11, 2019 | 8:30 a.m. - 4:30 p.m.
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OPPORTUNITY ZONE COMMENTS . . .
from previous page

is sold under IRC § 1400Z-2(c). In the alternative, we 
request Treasury provide that on December 31, 2047, a 
fair market valuation basis step up of the investment 
should occur and the basis should be stepped up to that 
valuation on December 31, 2047.

3. Self-Certification of QOZ Partnerships and QOZ 
Stock Companies. 

As it currently stands under proposed Treasury 
Regulation 1.1400Z-2(d)-1(a) only a QOF would be able 
to self-certify. However, QOFs are able to and will invest 
in QOZ partnerships and QOZ stock companies. In order 
to self-certify, the QOF would need to do a deep dive into 
the books and activities of the QOF partnerships and 
QOZ stock companies. This could prove to be a difficult 
task. We request the Treasury to allow QOZ partner-
ships and QOZ stock companies be able to self-certify 
such that the QOFs can rely on such certification. This 
would be similar to the issuance of a W-9 or W-8BEN. 
Once issued, the QOF can rely on the statement from 
the QOZ partnership of QOZ stock company, unless it 
had reason to know otherwise. 

4. Original Use as it Relates to Previously Unused 
Structures.

Section 1400Z-2(d)(2)(D)(i) defines Qualified Oppor-
tunity Zone Business property to mean tangible property 
that, among other things, either has its original use in a 
qualified opportunity zone commence with a Qualified 
Opportunity Fund (“QOF”) or that the  QOF substan-
tially improves.  Rev. Rul 2018-29 states that given the 
permanence of land, land can never have its original 
use in a qualified opportunity zone commencing with a 
QOF. Regardless, the value of the land is excluded from 
the determination that the building is substantially 
improved. However, a building that was previously used 
and acquired by a QOF must be substantially improved. 
The most recent proposed regulations reserved on elabo-
rating on the original use requirement. However, Prop. 
Reg. 1.1400Z-2(d)-1(c)(8) provides “If a QOF purchases 
a building located on land wholly within a QOZ, under 
section 1400Z-2(d)(2)(D)(ii) a substantial improvement 
to the purchased tangible property is measured by the 
QOF’s additions to the adjusted basis of the building. 
Under section 1400Z-2(d), measuring a substantial 
improvement to the building by additions to the QOF’s 
adjusted basis of the building does not require the QOF 
to separately substantially improve the land upon which 
the building is located.” We are receiving many inquiries 
about the meaning of original use as it applies to build-
ings that have yet to be completed. We request the Trea-
sury to provide a bright line rule defining a “building” to 

be a completed structure that has received its certificate 
of occupancy.  Without the receipt of a certificate of oc-
cupancy, a structure cannot have had a previous use. 
Put another way, the certificate of occupancy is required 
on a newly constructed building before it is legally al-
lowed to be used. These structures are new construction 
and the first use (whether for commercial or residential 
use) will be with the QOF that subsequently obtains 
the certificate of occupancy on behalf of the structure. 
Without such a rule, it would be unclear at what point 
any amount of construction on land would be considered 
to require substantial improvement. For example, if the 
foundation of a building and a few walls had been con-
structed would that be a structure that has been already 
put to use in a QOZ? We recommend Treasury provide a 
bright line rule defining a “building” to be a completed 
structure that has received its certificate of occupancy.

5. Leased Property. 

A qualified opportunity zone business is a trade or 
business in which, among other things, substantially 
all of the tangible property owned or leased by the 
taxpayer is “qualified opportunity zone business prop-
erty.” Qualified Opportunity Zone Business Property is 
defined to be property that was acquired by the qualified 
opportunity zone business by purchase after December 
31, 2017. Proposed Treasury Regulation 1.1400Z-2(d)-
1(d) appears to wisely equate a lease to an acquisition, 
otherwise, if the statute is read literally, for tangible 
property leased by a qualified opportunity zone busi-
ness, the Code would require the Qualified Opportunity 
Zone Business to have acquired by purchase the leased 
tangible property to qualify.  This literal reading could 
not be possible because this is a binary fact pattern, the 
property is either leased by the taxpayer or the property 
is acquired by purchase by the taxpayer. 

Furthermore, the Qualified Opportunity Zone Busi-
ness would be required to either put the property to first 
use or substantially improve the leased property. This 
would yield different results depending on the type of 
lease for non-first use leased property because substan-
tial improvement is an investment in tangible property 
that exceeds the taxpayer’s cost basis in the property.  

It would seem prudent for the regulations to distin-
guish between (i) short term operational leases where 
the taxpayer has no cost basis and (ii) long term leases 
where the taxpayer/lessee makes leasehold improve-
ments that may be capitalized and depreciated such 
as those addressed in Treasury Regulation § 1.167(a)-4 
and pursuant to a ground lease as noted in Treasury 
Regulation § 1.1031(a)-1(c) that has a term at least 

continued, next page
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OPPORTUNITY ZONE COMMENTS . . .
from previous page

thirty (30) years which are treated as tantamount to 
fee title ownership.

We believe that Congress intended that a Qualified 
Opportunity Zone Business operate from a location 
that is physically located in a qualified opportunity 
zone. Thus, if a Qualified Opportunity Zone Business is 
leasing real estate from which the business is operated, 
substantially all of such real estate should be located 
in a zone. However, it does not appear reasonable to 
require a lessee to substantially improve all leased 
tangible property. We request that the Treasury clarify 
how leased property should be treated. Specifically, we 
suggest the following sensible solution. A requirement 
that except in those situations addressed in (ii) above, 
substantially all leased property be located in a qualified 
opportunity zone with no requirement that the lessee 
substantially improve such property.  This would allow 
companies to more easily open businesses and create 
jobs in qualified opportunity zones.

6. Tiered Entities. 

Code Section 1400Z-2(d)(2)(A) defines Qualified 
Opportunity Zone Property (“QOZ Property”) to mean 
property that is QOZ stock, a QOZ partnership interest, 

or QOZ business property. With respect QOZ stock and 
QOZ partnership interests, such entity must conduct a 
QOZ business. Section 1400Z-2(d)(3)(A) provides that 
a QOZ business is a business that, among other things, 
owns or leases certain qualified tangible property. As 
is the case with many businesses, it is foreseeable that 
a QOZ stock company or QOZ partnership would own 
one or more subsidiary entities that could be treated as 
either a corporation or partnership for U.S. federal tax 
purposes. It is not clear whether such interests could 
cause an entity to be disqualified as a QOZ business even 
if the subsidiary entity otherwise met the requirements 
of Code Section 1400Z-2(d)(3)(A).  We request Treasury 
to introduce a look-through rule such that a QOZ busi-
ness that owns a subsidiary can still qualify as a QOZ 
business treating the assets of the subsidiary as directly 
owned by the parent entity.

7. Agricultural Land and Substantial Improvement

While the Proposed Regs and Rev. Ruling 2018-29 
give some guidance as to how to determine “substan-
tial improvement” for property that has been vertically 
improved (with a brick & mortar structure) there is no 
discussion of other types of improvement to real estate.

While the Rev. Ruling appears to dismiss the “original 
use” concept for real estate due to its permanence, there 

continued, next page

Special ThankS To The Tax SecTion SponSorS
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OPPORTUNITY ZONE COMMENTS . . .
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are types of  “improvements” to real estate that should 
qualify for “original use” and be taken into consideration 
for determining “substantial improvement”. The Rev. 
Ruling may promote an overly restrictive interpreta-
tion of “original use” as there are improvements to real 
property that are themselves part and parcel of the real 
property (ie vineyards & citrus trees) that qualify as 
“other tangible property”, were eligible for investment 
tax credit under Section 38 and first year Section 179 
expense and depreciation under Section 168, all of which 
would lend themselves to the concept of “original use”. 

We would like to know if the “original use” test could 
be satisfied if:

  (i) an agricultural producer acquires land and im-
proves the property (levels, beds, tiles, drains, irrigates, 
etc.) in order to plant crops on the property for the first 
time – and whether it makes a difference if the crop was 
an annual crop or a perineal crop; 

  (ii) if (i) above is coupled with an agricultural 
producer’s investment in vertical integration (allowing 
it to wash, clean, pack or process crops for market in the 
Zone) would that be sufficient to constitute an “original 
use”; and 

  (iii) could environmental enhancements – such 
as those required to be able to receive and (in turn) 
sell mitigation credits – be sufficient to constitute an 
“original use”? 

If not “original use” would each of the above qualify 
as “substantially” improved property?

8. Working Capital Safe Harbor. 

The 31-month working capital safe harbor found in 
Prop. Reg. 1.1400Z-2(d)-1(d)(5)(iv) is welcomed by prac-
titioners. Though, we do have the following comments 
to the safe harbor provision:

a.  Given that Florida is subject to a num 
ber of hurricanes in any given year, we re-
quest that the 31 month time period be tolled 
for any unforeseeable circumstances, such as 
hurricanes and other natural disasters. An 
adequate amount of time after the natural 
disaster should be provided to allow for recov-
ery before the time period to restart (e.g., 24 
months).       

b.  The 31 month time period is inadequate for 
most real estate projects that would otherwise 
meet the requirements of a QOF. Development 
of real estate projects can involve significant 

time with respect to things such as obtaining 
permits & final environmental approvals, 
construction delays and other challenges. 
Therefore, we request that the 31 month time 
period be extended for all projects by an addi-
tional 24 months to be a 55 month time period. 
Furthermore, because the permitting process 
and environmental approvals can be subject 
to unforeseeable delays, the 55 month period 
should not begin to run until such permits and 
environmental approvals have been obtained 
by the taxpayer and are non-appealable.  If 
that is not acceptable, we request that the 
aforementioned rules apply for large scale 
projects. For example, projects whose expected 
cost exceeds an amount of $10 million. 

c. Finally, we request a working capital safe 
harbor be added to the timing of substantial 
improvement. A building that requires sub-
stantial improvement will often require time 
consuming permitting and other delays before 
construction may even begin. Thus, we request 
that a safe harbor be created that would allow 
working capital that has been put aside ac-
cording to a plan similar to the requirements 
described in Prop. Reg. 1.1400Z-2(d)-1(d)(5)(iv) 
to be treated as if it were an addition of basis 
to such property being substantially improved. 

9. Tacked holding period for inheritance 

It is unclear what happens upon the death of a tax-
payer who dies while owning a QOF. Treasury should 
clarify that the estate and heirs receive a tacked hold-
ing period for the deferral period, 5 year & 7 year basis 
step-ups, and 10 year appreciation exclusion rule. 

10. Tacked holding period for liquidation or termina-
tion of taxpayer

It is unclear what happens if the taxpayer, for ex-
ample, a partnership or S corporation, liquidates for US 
tax purposes and whether its partners or shareholders 
would be entitled to a tacked holding period. The regs 
should clarify that the transferees received a tacked 
holding period for the deferral period, 5 year & 7 year 
basis step-ups, and 10 year appreciation exclusion rule. 

11.  Non-U.S. Persons. 

In Florida we represent a number of non-U.S. persons 
who invest in U.S. real estate. The guidance provides 
that an eligible taxpayer is a person that may recognize 
gains for purposes of Federal income tax reporting. For 
non-U.S. persons, we request guidance for the following:

continued, next page
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a.   FIRPTA. For non-U.S. persons with gains from 
the sale or exchange of U.S. real estate, Federal 
tax law requires a FIRPTA withholding tax on 
such sale or exchange. In many of these trans-
actions, the non-U.S. person seller requests 
a reduced FIRPTA withholding certificate 
prior to the sale or exchange. In such circum-
stances, the FIRPTA withholding agent holds 
in escrow the FIRTA withholding tax until the 
IRS issues the reduced FIRPTA withholding 
certificate. In many cases, it takes several 
months to receive the reduced withholding 
certificates from the IRS. Given that the tax-
payers do not have access to the funds being 
held by the withholding agent until the IRS 
issues the FIRPTA withholding certificate, we 
request that the IRS allow taxpayers to elect 
to treat their 180-day period from the date of 

the sale or exchange or the date they receive 
the reduced FIRPTA withholding certificate. 

b.   Eligible Gains. In the case of non-U.S. persons, 
many of their non-U.S. source gains are generally not 
subject to U.S. federal income taxation. For example, 
when a non-U.S. person sells publicly traded U.S. secu-
rities, they generally pay no U.S. federal income tax on 
such gains. Given that the purpose of the opportunity 
zone legislation is to attract investor capital to oppor-
tunity zones, we request that the definition of eligible 
gain be clarified to include gains from non-U.S. persons 
that are not subject to U.S. federal income tax. Such 
gains would not become subject to U.S. income tax, but 
investments made with such gains would be eligible 
for the special rule for investments held for at least 10 
years. This would allow non-U.S. persons to take gains 
that are not subject to U.S. Federal income tax, invest 
such gains in opportunity zones, and receive the benefits 
of the special 10-year rule. This would attract non-U.S. 
investor capital to opportunity zones that would not 
otherwise have an incentive to be directed to invest-
ments in opportunity zones. 
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The 2019 National Tax Moot Court Competition cel-
ebrated two milestones: the 30th year of the competition 
and the first time it was co-hosted by the Tax Section 
of the Florida Bar and the University of Florida Levin 
College of Law Graduate Tax Program. The competi-
tion was held over three days in early March at the 
University of Florida law school campus. Teams came 
from 12 schools across the country: Alabama, Baltimore, 
Charleston, Liberty, LSU, Oklahoma, Oregon, St. Louis, 
St. Thomas, Stetson, Texas Tech, and UF. 

The fictional Tax Court decision involved the denial 
of § 162 deductions relating to a family office business 
and to a cannabis venture, requiring interpretation 
of § 280E in light of state law permitting marijuana 
businesses to legally operate. The taxpayer won in the 
Tax Court regarding the family business deductions 
but lost on the cannabis venture deductions. The teams 
had the opportunity to argue each side once during the 
early rounds followed by quarter- and semi-finals where 
the teams learned which side they would be arguing 
through a random drawing. 

Volunteers from the Tax Section and University of 
Florida alumni network provided invaluable help with 
judging and other event logistics. Tax Court Special 
Trial Judges (Judge Carluzzo, Judge Dean, and Judge 
Guy) judged the Final Round and Consolation Round. 
The event culminated in an awards ceremony where 
students were able to obtain advice from the Tax Court 
judges not only about the competition but also about 
careers in tax law, including how to apply for Tax Court 
clerkships. The competition winners were as follows: 

Winner, Oral Argument: Liberty University 
School  of Law

2019 National Tax Moot Court Competition
By: Charlene Luke

William Baker, John Riordan, and Jonathan Shbeeb

Coach: Tim Todd

1st Runner-Up, Oral Argument: Stetson Univer-
sity College of Law

Deanna Cipriano, Romina Drazhi, and Mark Joseph

Coach: Katie Everlove-Stone

2nd Runner-Up, Oral Argument: University of 
Baltimore School of Law

Brenton Conrad and Dara Polokoff

Coach: Fred Brown

Best Individual Oralist: Shantell Middleton, 
Charleston School of Law

Coach: Jake Paskan

Best Brief: Liberty University School of Law

William Baker, John Riordan, and Jonathan Shbeeb

Coach: Tim Todd

1st Runner-Up, Best Brief: St. Thomas University 
School of Law

Yung Troung and Arlene Williams

Coach: Jake Even, Esq.

The dates for the 2020 National Tax Moot Court 
Competition will be announced soon. The event is 
always in need of volunteers, so please consider par-
ticipating. 
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2019 national tax moot court 
competition
march 7-9, 2019

Stetson University competitors Mark Joseph, Deanna Cipriano, and 
Romina Drazhi pose with our guest Tax Court Judges.

Moot Court Program Co-Chair Justin Wallace and UF Law 
Dean Charlene Luke pose with Best Individual Oralist  

Winner Shantell Middleton (Charleston School of Law).

Liberty University competitors Jonathan Shbeeb and John 
Riordan pose with U.S. Tax Court Judges Guy, Carluzzo, and 
Dean after winning the 2019 competition.

Stetson University competitor Mark Joseph argues 
before three U.S. Tax Court Judges in the final 

round of the competition.
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continued, next page

The Tax Section of The Florida Bar in cooperation 
with the Internal Revenue Service’s Senior Stakeholder 
Liaison, Maritza Rabinowitz, held a liaison meeting on 
October 26, 2018, in Fort Lauderdale at Nova South-
eastern University’s Shepard Broad College of Law.  
Over twenty Florida Bar tax practitioners from Miami 
to Jacksonville and all points in between attended the 
meeting, at which the Government speakers addressed 
subjects of immediate concern to the practitioner at-
tendees.

Herb Rodriguez, Group Manager of the Small Busi-
ness/Self Employed Field Exam office discussed seven 
areas which were designated as priorities for IRS Field 
Exams in 2018, including abusive promoters and trans-
actions; flow-through entities; offshore noncompliance; 
preparer visits and examinations; and identity theft.  
With regard to abusive transactions, Herb explained 
that the IRS was most concerned with business related 
transactions.  The IRS has prioritized the prosecution 
of offshore tax avoidance schemes, and Herb outlined a 
number of resources at the IRS’ disposal for such cases.

Luis Arritola, Miami Acting Territory Manager of the 
Exam Appeals office, outlined the difference between the 
traditional appeals process and mediation, addressing 
both fast-track mediation and post-appeals mediation, 
encouraging practitioners to take advantage of such 
programs.  Luis also explained the internal policies 
which help Exams remain independent from Counsel, 
even in those cases where there is a Counsel opinion in 
the case file.  

Shalon Adams, Program Manager of the Small Busi-
ness/Self Employed Collections office and Program Man-
ager of the South Florida Abusive Tax Avoidance team 
addressed Field collection challenges and priorities, 
including employment taxes and more complex cases.  
Shalon noted that certain themes have been consistently 
emphasized across Collection including embracing com-
plex work, reestablishing a culture of subject matter 
experts, and field presence.  Shalon also emphasized the 
importance of face-to-face financial interviews to assist 
in faster issue resolution and to open dialogue about a 
taxpayer’s options.

Rhonda Warren, Collection Appeals Team Manager, 
indicated that most appeals officers had overwhelming 

IRS Practice Developments
From Tax Section Liaison Meeting

By: Harris L. Bonnette, Jr. and Scott St. Amand
Fisher, Tousey, Leas & Ball, Jacksonville, Florida

caseloads, which made timely resolution much more dif-
ficult.  Rhonda discussed in general the role of appeals; 
the types of hearings, including three-way conferences 
between Appeals, the revenue officer, and the taxpayer; 
timing of appealing an IRS decision; and the respon-
sibilities of a taxpayer during the process.  Rhonda 
strongly emphasized the importance of taxpayers and 
practitioners timely providing all pertinent information 
to Appeals.  

Theresa Lucotti-Bildik, Supervisory Associate Advo-
cate of the Taxpayer Advocate Office, discussed the effect 
of the new FAST Act Passport program, which revokes or 
denies passports to taxpayers with “seriously delinquent 
tax debt” (greater than or equal to $51,000 in assessed 
penalties).  Theresa explained that the Taxpayer Advo-
cate had serious concerns about the passport program 
including notice and timing of revocations, and that such 
concerns were currently being discussed with the IRS.  
Teresa also discussed the recent issues raised in reports 
to Congress including allowable living expenses, private 
debt collection programs, and barriers for ITIN renewals.

Ladd C. Brown, Senior Counsel in the Office of Chief 
Counsel, addressed two important cases including Coffey 
v. Commissioner, a Tax Court case, and U.S. v. Stein, an 
Eleventh Circuit decision, both from 2018.  In Coffey the 
Tax Court addressed what qualified as a “return” suf-
ficient to start the running of the statute of limitations.  
In Stein the Eleventh Circuit held that a taxpayer’s 
affidavit may create an issue of material fact sufficient 
to preclude summary judgment in a collection case even 
if it is self-serving and uncorroborated.

William Rondon, Supervisory Special Agent of the 
Miami office of the Criminal Investigation Division, 
discussed the recent thrust of investigations including 
virtual and alternate currencies; international and off-
shore willful tax evasion schemes; data analytics and 
data mining; and the end of the voluntary disclosure 
program on September 28, 2018.  William also noted 
that the Criminal Investigation Division investigated 
and prosecuted nontax crimes such as money launder-
ing, public corruption, corporate fraud, general fraud, 
and violations of the Bank Secrecy Act.
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IRS PRACTICE DEVELOPMENTS . . .
from previous page

Alex Gorostola and Daniel Russo, Special Agents 
for Treasury Inspector General for Tax Administration 
(TIGTA) addressed generally the mission of TIGTA’s  
Office of Investigations.  The mission is to: (i) proactively 
and reactively protect the Treasury’s ability to collect 
revenue by protecting the integrity of the IRS; (ii) detect 
and prevent fraud and abuse; and, (iii)   investigate al-
legations of IRS employee misconduct.  One of TIGTA’s 
main areas of recent focus has been IRS impersonators 
and phone scams.

The meeting ended with a presentation by Senior 
Stakeholder Liaison, Maritza Rabinowitz, who ad-
dressed protecting taxpayers and practitioners from 
data theft.  The theme of ID and data theft was present 
in each of the nine presentations throughout the day.  
Due to the increase of telephone and internet scams, 
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the IRS has issued a number of publications regarding 
safeguarding taxpayer data and security awareness for 
taxpayers.  Maritza discussed the procedure of report-
ing data loss to the IRS, and emphasized the need for 
immediate action on the part of the taxpayer and the 
practitioner.

Each of the nine presentations discussed the chal-
lenges brought on by the intersection of reduced Gov-
ernment resources and increased data and ID theft.  
This has especially affected TIGTA and the Criminal 
Investigation Division.  The impact has  also be felt in 
all the areas of Exams, Appeals, and even Collection.  

The liaison meeting provides an invaluable opportu-
nity for practitioners and the Government to discuss and 
strategize methods of cooperation to further the taxpay-
ers’ best interests.  The Tax Section of the Florida Bar 
looks forward to continuing this dialogue in the future 
and extends its gratitude to the Government for their 
willingness to participate.
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