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SAVE THE DATE!
Tax Section 

Organizational Meeting
July 2-5, 2015
Amelia Island

The Florida Bar Tax Section
2015-2016 Meeting Locations and Dates

Amelia Island – July 2-5, 2015

2015 Tax Section  Fall Meeting
 Loews’ Portofino Hotel in Orlando (Universal Studios) 

Thursday, October 8 – 10, 2015 - (CLE on October 9, 2015)

2016 Directors Meeting 
Hawks Cay – Friday, March 3 -6, 2016

Tax 2016 Annual Meeting 
Fontainebleau Hotel, Miami Beach – Thursday, May 19 – 22, 2016
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Chair’s Message

Let’s Stay Active!
Cristin C. Keane, Esq., 

Carlton Fields Jorden Burt, Tampa, FL

It’s been a great year to be a Tax 
Section member.  During the 2014-
2015 year, we have been Getting 
Active!  So far this year we have 
hosted 2 fantastic meetings – the 
Organizational Meeting and Fall 
Meeting,  consistently produced 
high quality articles for the Bul-
letin and the Florida Bar Journal, 
provided excellent CLE at both 
in-person seminars and phone 

seminars, provided comments relating to IRS Form 
1099-C, proposed state tax legislative items, hosted local 
lunches, and produced yet another successful, nationally-
recognized Tax Moot Court Competition.  And we aren’t 
done!  Don’t let the 2014-2015 year pass without taking 
your opportunity to Get Active!  We are on Twitter (@
TaxSectionFB) and Facebook, where we post notices 
about upcoming events, interesting tax items, and photos 
from meetings, so “like” us, “friend” us, “follow” us, and 
keep up with your Section!

This Section would not be what it is without the 
generous donation of time and energy by our talented 
members.  My sincere thanks go to those members, to 
our fantastic sponsors, and to our Section Administrator, 
Arlee Colman.

Our Annual Meeting was held April 23, 2015 through 
April 25, 2015 at the Loews Don CeSar Resort on St. 
Petersburg Beach.  This year’s meeting immediately 
followed the 2nd Annual Florida Tax Institute, which 
was held close by at the Grand Hyatt Tampa Bay on 
April 21 through April 23.  We provided shuttles from 
the Grand Hyatt to the Don CeSar on Friday afternoon 
to assist Institute attendees in getting out to the beach 
for the Tax Section events.  

After the Directors’ Meeting Friday evening everyone 
was invited to a networking sunset reception at the Hur-
ricane.  We had business meetings on Saturday morn-
ing through lunch, followed by free time on the beach, 
shooting at a local range, or an AAA-CPA seminar in the 

afternoon.  Saturday evening, the Tax Section honored 
Mark Holcomb as the 2015 Gerald T. Hart Outstanding 
Tax Attorney of the Year!  It was an outstanding event 
– if you missed it you don’t want to miss the next one!

Members collected the last glass in the collection of 
commemorative glasses for 2014-2015.  If you missed a 
meeting and are eager to complete your set, let me know 
how you’d like to get more active (Write an article?  Pres-
ent a phone seminar?  Present a Skills Workshop?) and 
we may be able to find an extra glass for you….

This has been an incredibly rewarding year so far and 
I can’t thank you enough for the opportunity to serve 
as Chair of this Section.  I have learned a lot and I am 
encouraged and excited about all that our Section and 
its members have to offer each other and the profession 
of tax law.  

Being an active member of the Florida Bar Tax Section 
is a truly rewarding professional experience – if you are 
an active member, you know what I mean, and if you are 
not, join in and GET ACTIVE! 
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Message from the Chair-Elect
By James H. Barrett, Esq., 

Baker & McKenzie, LLP, Miami, FL

The first half of Cristin’s  year 
has been very productive.  Our Fall 
Meeting last October in Fort Lau-
derdale had over 100 attendees and 
discussed a broad range of partner-
ship tax issues.  Congratulations to 
Cristin,  Taso Milonas, Charlotte 
Erdmann, Dana Apfelbaum, Steve 
Hadjilogiou and Abrahm Smith 
for their roles in organizing this 
successful CLE program.  Also, 
congratulations to Shawn Wolfe for 

another very successful year in co-chairing the Inter-
national Tax Conference earlier this month in Miami.  
The conference, which is co-sponsored with the FICPA, 
had over 400 attendees this year including a significant 
number participating via the web.  Datan Dorot con-
tinues the successful New Tax Lawyer lunches that he 
holds in Miami.  Attendance has been over 70 for some 
of those lunches.  Our monthly teleconferences that are 
organized by Brian Malec and Micah Fogerty have at-
tracted over 160 attendees.  Also, Mark Holcomb, Russ 
Hale and Rex Ware just concluded their periodic meeting 
with the Florida Department of Revenue in Tallahassee.   

As I mentioned in the last edition of the Tax Section 
Bulletin, providing service to our members will be the 
focus of my 2015 - 2016 year.  We will continue to have 
our successful in person meetings.  These meetings 
continue to be excellent ways for members to attend 
CLE’s, network and have fun.  For 2015-2016,  the July 
4th meeting again will be held at the Amelia Island 
Plantation Omni Resort between July 2 - 5, 2015.  You 
should note that you are able to reserve rooms for that 
meeting, today. As we did last July, we will try to take 
full advantage of the Amelia Island Plantation Omni 
Resort during that weekend.  Activities that we plan to 
include are bikes, smores, sea kayaks, paddle boards, 
July 4th fireworks, family friendly movies, and a beach 
party (with a big tent for shade and a beach volley ball 
court).  For the Fall, 2015 meeting, we will be at Uni-
versal Studios at the Loews’ Portofino Hotel in Orlando.  
The meeting will be held between October 8-10, 2015.  
Our CLE on October 9, 2015 will be estate tax oriented.   
Our list of speakers and topics is being finalized and 
we will be sharing it with you shortly.   In addition to 
in person CLE’s at Amelia Island and the Fall Meeting, 
we are planning a full list of CLE’s through our monthly 
telephone conferences and our in person, local New Tax 
Lawyer lunches throughout the state.    The Winter 

2016 directors’ meeting likely will be held in Key Largo, 
Florida down in the Keys at the Ocean Reef Club.  Our 
Spring 2016 meeting likely will be held on Miami Beach 
or Hollywood Beach.  I will update you as we finalize 
those locations and dates.

We are looking to continue to expand opportunities 
for our members to access Tax Section CLE’s and sub-
stantive tax articles.  We also are looking to increase 
opportunities for our members to write articles, make 
substantive presentations, participate in regulations’ 
comments projects and to meet with state and federal 
tax officials with regard to issues of interest to our 
members.    We hope to start an annual discussion with 
the IRS concerning substantive tax topics that interest 
our members.  Some of these topics will be taken from 
our regulations’ comments projects.  One such regula-
tions/tax notice comments project that we currently are 
working on relates to requesting that the IRS exclude 
from application of its corporate inversion rules FIRPTA 
corporate reorganizations that are specifically addressed 
in favorable regulations and IRS notices. 

We also are looking for ways to work with other Sec-
tions of The Florida Bar.  One project that currently is 
on the drawing board involves a proposed collaboration 
with the Young Lawyers Division to produce short vid-
eotaped presentations that will be accessible to the YLD 
members on their website.  As proposed, the presenta-
tions may be as short as 15 minutes apiece.  Also, we 
are discussing with The General Practice Solo and Small 
Law Firm Section general knowledge tax presentations.  
Topics that we are considering include presentations 
addressing basic tax issues concerning voluntary disclo-
sures,  FIRPTA, the distinction between employees and 
independent contractors and entity selection.  

 
Please reach out to me to the extent that you would 

like to become more involved in Tax Section activities.   
In particular, please advise me, Brian Malec or Micah Fo-
gerty if you would like to become a member of a substan-
tive committee in our FEDTAX division.  Please reach to 
me or Russ Hale if you would like to join a substantive 
subcommittee in our SALT divisions.  Please also reach 
out to me about other projects that you believe that the 
Tax Section should undertake during the 2015-2016 year.  
I look forward to our working together to continuing the 
great success that the Tax Section has enjoyed over its 
62-year history. n
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 Almost everyone is aware that Florida provides a 
homestead property tax exemption.  But very few, even 
amongst us tax lawyers, know that it is fraught with 
a potentially punishing marriage penalty. The Florida 
Constitution exempts up to $50,000 of the assessed 
value and provides other generous benefits to the owner 
of a homestead.   “Owner” is broadly defined to include 
co-ops, joint and common tenancies, and even long term 
leases (over 98 years).   But a quirk of the constitution 
provides that a “family unit” cannot claim “more than 
one exemption.”   Nowhere in the constitution nor in 
statutory law is “family unit” defined.  This is the basis 
for the growing practice of denying the exemption to one 
(or both) partners in a relationship – but only when they 
are formally married.
 A recent case out of Broward County and the Fourth 
District Court of Appeal demonstrates the pernicious 
application of this marriage penalty.  It also dramatizes 
how questionable tax policy can become part of case law 
when social consequences are completely ignored.  The 
case involved the marriage of an older couple.  Both had 
maintained their own households for many years before 
they married, one in Palm Beach County, one in Broward.  
After they married, they continued to do so, spending 
only the weekends together.  Neither of the couple’s chil-
dren lived with their parents.  They conceded they had 
a “loving relationship,” and their marriage was intact.  
On that basis the trial court ruled summarily that they 
were a “family unit” and not eligible for a homestead in 
Broward – even though the husband had lived there and 
claimed and had been granted a homestead exemption 
continuously for over 30 years.
 The Fourth District affirmed the summary judg-
ment holding the couple were a “family unit,” primarily 
because the “marriage was intact.”  The court acknowl-
edged that its ruling would have been different had the 
couple been separated.  In its opinion, the Fourth DCA 
acknowledged case law and a Florida Department of 
Revenue Rule specifically recognizing that husbands 
and wives can be entitled to individual homestead 
exemptions, but strained to avoid that result.  Brklacic 
v. Parrish, 149 So.3d 85 (4DCA 2014).  Essentially, the 
Fourth District determined that the marriage license 
and ceremony created a family unit which disqualified 
the exemption where all other circumstances remained 
unchanged. 
 The appellate court seemed not to appreciate the puni-
tive result of its holding.  The Broward County Property 

Appraiser not only denied Mr. Brklacic’s application for 
homestead exemption, but also filed a lien against his 
home with a look-back to when he got married.  All tax 
years from 2002 until 2010 were subject to the tax lien 
(including taxes, a 50% penalty and interest at 15% per 
year, cumulatively).  It probably does not end there.   Mr. 
Brklacic likely experienced substantial appreciation of 
his property from his purchase in 1979.  Under “Save 
Our Homes,” he was insulated from paying taxes on any 
such appreciation above 3% per year.   Those protections 
would have disappeared and his taxes for 2002 through 
the present would be recalculated with his home being 
reassessed at market value each year.  Mr. Brklacic’s 
modest home was assessed for about $60,000 in 2002,  
the year after he got married and his taxes would have 
been readjusted under the 4th DCA’s decision.  The tax 
lien (for 2002 through 2011) exceeds $40,000, for the 
back assessments, loss of Save Our Homes, interest, and 
penalties.  With his entitlement to Save Our Homes and 
the $50,000 homestead exemption, Mr. Brklacic’s annual 
tax bill would now be less than the $700 he paid in 2002.   
But with the homestead removed, he owed an additional 
$40,000, or more.  This is a real marriage penalty.  
 Florida has 67 elected county property appraisers.  
The Broward County Property Appraiser hardly stands 
alone in her zealous pursuit of the marriage penalty.  
Similar tax liens have been filed against married couples 
who live apart in at least 15 other counties.  But most 
have involved couples who live apart because their mar-
riages are no longer intact.  Even then, county property 
appraisers have pursued the marriage penalty.  When 
the marriage is not intact, they proceed on the theory 
that the couple remains a “family unit,” although sepa-
rated, if there is any level of financial sharing.  Even 
such flimsy justification as filing joint returns for federal 
income tax purposes has been accepted by a circuit court 
as the basis for declaring the couple a family unit.  None 
of these cases have gone up on appeal, but the circuit 
courts have been as unpersuaded to allow a homestead to 
a spouse living apart as the Fourth DCA was in Brklacic.  
The result is that we have law on the books providing 
that a family unit exists where a marriage is intact as 
well as when the marriage is not intact so long as there 
is the faintest suggestion of interdependence.  In all 
these cases, both parties would be qualified for their 
own homestead exemption were they unmarried.

Florida’s Very Own Marriage Penalty 
The Homestead Exemption

By Benjamin K. Phipps, 
Phipps & Howell, Tallahassee, FL

continued, next page
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 The the DOR and the Supreme Court have historically 
recognized that husbands and wives may, under appro-
priate circumstances, maintain separate households 
and homesteads.  However, county property appraisers 
are resisting this result even in cases where it appears 
warranted.  Furthermore, it appears that our courts 
today lean toward denying the exemption – regardless 
of how compelling the circumstances may be. 
 This seems oddly out of sync with modern social 
norms.  First, it is generally directed against the sepa-
rated wife, and thus smacks of gender bias.  Second, it 
ignores the growing phenomena of widowed (or divorced) 
older married couples, each with their own homes and 
families.  Third, it favors couples who avoid the formality 
of marriage.  Does this mean same sex couples currently 
entitled to two homesteads will lose them now if their 
out of state marriages are recognized in Florida?  Finally, 
there are situations within the family unit but involving 
children, not spouses, where the tendency to disallow 
the homestead will have devastating consequences. For 
example, are adult children on a parent’s health insur-
ance excluded from having their own homestead?  Under 
the cases excluding couples whose only relationship is 
a joint return, the interdependence of health insurance 
would seem to be equally disqualifying.
Most of the injustice of this homestead marriage penalty 
arises from the draconian statute imposing horrendous 
penalties (§196.161(b), Fla. Stats.)  At the very least, 
this should be repealed.  But the entire issue should be 
viewed from a 21st Century prospective.  Perhaps, the 
Florida Supreme Court is the proper forum or maybe the 
Legislature can write an appropriate definition for “fam-
ily unit.”  But leaving it to the whim of elected property 
appraisers and pliable local courts does not seem to be 
a satisfactory approach.  

 1 Ben Phipps has been a member of the Section’s 
Executive Council since 1975.  He was Chair of the 
Section in 1984/1985.  He and Larry Gregg were the co-
editorial coordinators of the Section’s 2 volume publica-
tion, Florida State and Local Taxes.  He practices state 
and local tax law throughout the state.  His offices are 
in Tallahassee.

  2  Section 6 of Article VII provides the homestead exemp-
tion.  Under 6(a) the first $25,000 of assessed value is 
totally exempt.  The next $25,000 is fully taxable, and 
the third $25,000 (assessed value of $50,000 to $75,000) 
is exempt for school levies.

  3 Sec. 6(a), Art. VII, Fla. Consti.

  4 Sec. 6(b), Art. VII, Fla. Consti.

5 The Rule is 12D-7.007, Fla. Admin. Code.  The case 
cited is Judd v. Schooley, 158 So.2d 574.

  6 Save Our Homes” was an initiative filed with the 
Secretary of State in August 1992 and adopted at the 
general election later that year.  It went into effect for 
the tax year 1994.

  7 Properties in Florida are typically assessed at 75% to 
85% of current market value.  Local tax rates are gener-
ally in the 2% range (20 mills).  Mr. Brklacic’s assessment 
was $60,250 in 2002, but only $35,250 of this was taxable 
with the application of the $25,000 exemption; and the 
total assessment was capped under Save Our Homes.  
The second $25,000 exemption was added in 2008.

  8 Under Save Our Homes, his $60,000 2002 assessment 
would be adjusted upward approximately 20% to account 
for the inflationary adjustment permitted over the 10 
year span, but the application of the second $25,000 
exemption, adopted in 2008, would reduce his taxable 
value to less than it was in 2002.

  9 An excellent review of the confusion in the courts’ legal 
analyses of these situations is an article in 41 Stetson 
Law Review 401 by Amanda S. Coffey.

continued, previous page
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Proper Use of Disclaimers Under the Revised 
Circular 230 Rules

By Brianne N. De Sellier, J.D., CPA, LL.M, and Kristy L. Rempalski, CPA

 On June 12, 2014, the U.S. Department of the Treasury 
(Treasury) issued Treasury Decision (T.D.)  9668, which 
contains final regulations amending the rules governing 
practice before the IRS, and reprinted the regulations as 
Treasury Department Circular No. 230 (Circular 230). 
The final regulations implement several significant 
changes that will affect tax practice markedly.

Circular 230: A Brief Overview
 Section 330 of Title 31 of the U.S. Code authorizes 
Treasury to regulate the practice of its representatives, 
which includes the IRS as a bureau of the department. 
Pursuant to this authority, Treasury promulgated Circu-
lar 230 (31 C.F.R. part 10). Persons subject to the Circular 
230 rules include attorneys and CPAs as well as certain 
others engaged in practice before the IRS.  
Circular 230 is organized into five subparts:
 • Subpart A sets forth the basic rules governing the 
authority to control practice before the IRS.
 • Subpart B prescribes duties and restrictions relat-
ing to practice before the IRS.
 • Subpart C prescribes the sanctions for violating 
the rules set forth in the circular.
 • Subpart D contains the rules applicable to disciplin-
ary proceedings.
 • Subpart E contains general provisions relating to 
the availability of official records. 

Proper Use of Disclaimers Under Revised 
Circular 230 Rules
The changes implemented by the final regulations con-
tained in T.D. 9668 relate primarily to the duties and 
restrictions imposed on tax practitioners under subpart 
B of Circular 230. These changes include elimination of 
complex covered opinion rules, expansion of the stan-
dards for providing written tax advice, clarification of 
general standards of competence, and articulation of 
the requisite procedures that firm leadership must fol-
low to ensure firm compliance with Circular 230. These 
changes, in turn, have provoked discussion regarding 
the proper use of disclaimers under the revised Circular 
230 rules.
 The change to the proper use of disclaimers under the 
revised Circular 230 rules has generated some uncertain-
ty – and even apprehension – among tax practitioners. 
Prior to the 2014 revisions, “no reliance” disclaimers were 
commonly included for nearly a decade on emails, let-
ters, memos, and other written communications from tax 

practitioners to their clients. Although there were slight 
variations in the disclaimers used among practitioners, 
most were similar to the following example:
DISCLOSURE REQUIRED BY U.S. TREASURY DE-
PARTMENT CIRCULAR 230: We must inform you 
that any advice in this communication to you was not 
intended or written to be used, and cannot be used, to 
avoid any government penalties that may be imposed 
on a taxpayer.
 The origin of the “no reliance” disclaimer was Sec-
tion10.35 of the pre-2014 Circular 230 rules, which 
provided the requirements for certain types of covered 
tax opinions (the “covered opinion rules”).  The covered 
opinion rules required practitioners to comply with 
complex and cumbersome requirements relative to 
the form and content of written tax advice for certain 
types of transactions that the IRS viewed as potentially 
abusive. The rules also included an opt-out provision 
whereby practitioners could opt out of complying with 
the cumbersome requirements of the covered opinion 
rules by including a specific disclaimer with the written 
tax advice. To protect against unintentional violations 
of the complex covered opinion rules, tax practitioners 
added this opt-out disclaimer at the conclusion of virtu-
ally all emails and other written communications as a 
matter of course, including emails and other writings 
that did not contain tax advice. 
 In response to the overuse of the Circular 230 opt-out 
disclaimer, the final regulations contained in T.D. 9668 
eliminated the covered opinion rules and, in turn, elimi-
nated the need for the Circular 230 opt-out disclaimer.  
Significantly, eliminating the Circular 230 opt-out 
disclaimer is not optional under the new Circular 230 
rules. In this respect, Karen Hawkins, director of the 
IRS Office of Professional Responsibility, has explicitly 
stated that the IRS will issue cease and desist letters to 
practitioners who continue to reference Circular 230 or 
otherwise indicate that a disclaimer is required by the 
IRS in email and other written communications. 
Although the revised Circular 230 regulations elimi-
nated the use of the Circular 230 opt-out disclaimer, the 
new rules do not prohibit the use of an appropriate state-
ment describing any reasonable and accurate limitations 
of tax advice.  As a result, practitioners must exercise 
professional judgment in determining appropriate lim-
iting language (if any) to include in emails and other 
documents that contain written tax advice. In draft-
ing appropriate disclaimer language to be included in 
email communications, tax practitioners should remain 
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cognizant of the risks that the disclaimer is intended 
to address. It might be useful for tax practitioners to 
consider the following:
 • Format of the communication (email, letter, memo-
randum, calculation)
 • Nature and intent of communication
 • Is it intended to be relied upon as final advice, or 
is it intended as a draft for discussion purposes only?
 • Is it intended to be a tax opinion?
 • Is it intended to be for educational purposes only?
 • Confidentiality of client information
 • In addition to a statement describing reasonable 
and accurate limitations intended to apply to the tax 
advice, practitioners might want to consider appropriate 
language to use to protect against an inadvertent breach 
of confidentiality in the event that the communication 
is received or intercepted by an unintended recipient.

Proceed With Caution
Whatever disclaimer language they ultimately 
select, practitioners can and should remove all 
Circular 230 disclaimers immediately in or-
der to avoid IRS censure and client confusion. 
Brianne De Sellier is with the National Tax Office 
at Crowe Horwath LLP. She received her B.B.A. in ac-
counting from the University of Miami, her J.D. from 
St. Thomas University School of Law, and her LL.M. in 
taxation from NYU School of Law. 
Kristy Rempalski is a partner with the National Tax 
Office at Crowe Horwath LLP. She received her B.B.A. 
in accounting and M.S. in taxation from Grand Valley 
State University.
 1 A Treasury Decision is a document that contains the 
text of temporary or final Treasury regulations that have 
been approved by the Department of the Treasury fol-
lowing submission from the IRS Office of Chief Counsel. 
Internal Revenue Manual (I.R.M.) 4.10.7.2.3.3; I.R.M. 
32.1.1.2.5.
  2. Circular 230, §10.3, Who May Practice. 
  3. Circular 230, §10.0, Scope. 
  4. Circular, 230 §10.35, as published in final regulations 
contained in T.D. 9165 (Dec. 20, 2004).
  5. T.D. 9668, Summary of Comments and Explanation 
of Revisions, Section I.B.
  6. Ibid.
  7. Davis, William, “OPR Will Tell Practitioners to Re-
move Circular 230 Disclaimers,” Tax Notes Today (June 
18, 2014), available at http://nccpaboard.gov/wp-content/
uploads/2014/08/OPR_Will_Tell_Practitioners_to_Re-
move_Circular_230_Disclaimers-2.pdf (last visited Feb. 
15, 2015). 
  8. T.D. 9668, Summary of Comments and Explanation 
of Revisions, Section I.B.



Page 10

  Tax Section Bulletin Spring/Summer 2015

INTRODUCING THE IRS FORM 1023-EZ
By: Adam Scott Goldberg, J.D., LL.M.
Krause & Goldberg P.A., Weston, FL

 After years of promising, the Internal Revenue Service 
finally delivered the IRS Form 1023-EZ on July 1, 2014.  
The Form 1023-EZ is intended to streamline the process 
for small charities to apply for 501(c)(3) tax exempt sta-
tus.  Whereas the Form 1023 is 26 pages long, the Form 
1023-EZ is only 3 pages.  The IRS estimates that only 
19 hours are needed to complete the Form 1023-EZ (as 
opposed to the 105 hours the IRS estimates are needed 
to complete the Form 1023).  
 According to IR-2014-77, the IRS anticipates that as 
many as 70% of all 501(c)(3) applicants will qualify to 
file the Form 1023-EZ.  Most organizations with gross 
receipts of $50,000 or less and assets of $250,000 or less 
are eligible.   At the time Form 1023-EZ was released, the 
IRS estimated a backlog of 60,000 Form 1023 applica-
tions. While introducing the new form, IRS commissioner 
John Koskinen stated “This is a common-sense approach 
that will help reduce lengthy processing delays for small 
tax-exempt groups and ultimately larger organizations 
as well.”   
 The IRS has stated that the implementation of the 
Form1023-EZ will allow them to (1) put more resources 
towards reviewing complex organizations and (2) devote 
more time to following up with approved entities, to en-
sure that they are actually doing the tax-exempt work 
for which they applied. 
 Before attempting to file the Form 1023-EZ, the ap-
plicant must review the Instructions for Form 1023-EZ, 
which is 20 pages long.  The Instructions contain the 
Form 1023-EZ Eligibility Worksheet.  This Worksheet 
contains 26 questions about the applicant.  The applicant 
must be able to answer “No” to all of the questions, in 
order to be able to use the Form 1023-EZ.  If the applicant 
answers “Yes” to any questions, then they would be ineli-
gible to use the Form 1023-EZ, and they would instead 
have to complete the Form 1023.  Some of the eligibility 
questions include: Are you a limited liability company?  
Are you a school, college or university described in Sec-
tion 170(b)(1)(A)(ii) of the Internal Revenue Code?  Do 
you or will you invest 5% or more of your total assets 
in securities or funds that are not publicly traded?  Are 
you a Health Maintenance Organization?  
 Applicants with non-U.S. situs addresses, hospitals, 
schools, religious institutions, successors to a for-profit 
entity, charitable risk pools, supporting organizations 
and private foundations, are all unlikely to be eligible 
to file the Form 1023-EZ.  
 Before filling out the Form 1023-EZ the following 
information should be obtained:

1. Name and address of applicant;
2. State where applicant was created and date of cre-

ation;
3. Name, address and title for all officers, directors and/

or trustees;  
4. Compensation arrangements for all officers, directors 

and/or trustees;
5. An Employer Identification Number;
6. Month the tax year will end;
7. Location of required language for a 501(c)(3) organiza-

tion in creation documents;
8.  An idea of specific activities for the organization (the 

applicant will choose from an IRS given list, as op-
posed to writing a descriptive narrative); and 

9. Whether the applicant is a private foundation or a 
public charity.

Once the applicant has gathered all of the above informa-
tion, then the applicant must go online to https://pay.
gov to complete the Form 1023-EZ application.  The 
applicant must also simultaneously pay the $400.00 
filing fee, which is paid through the website.

The following are a few other things worth noting about 
the Form 1023-EZ:

1. Just like the Form 1023, the Form 1023-EZ is subject 
to public inspection if tax-exempt status is approved.  

2. Most organizations will be required to file an an-
nual income tax return via the Form 990-N (the e-
postcard).  

3. The Form1023-EZ can also be used to reinstate 
tax-exempt status, provided that (1) the application is 
filed within fifteen months of revocation of tax-exempt 
status and (2) the applicant would have been required 
to file only the Form 990-EZ or the Form 990-N during 
the years in which no returns were filed (see Rev. Proc. 
2014-11, issued on January 13, 2014, for more informa-
tion on reinstatement matters).   
 As a closing thought, this practitioner has had 
two Form 1023-EZ applications approved in less than 
50 days, and has seen the processing time for Form 1023 
improve, having had one application approved in only 
79 days.  
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By: Domenick R. Lioce, Esquire
Nason, Yeager, Gerson, White & Lioce, P.A.
West Palm Beach, FL 33401

 Domenick R. Lioce attended undergraduate, gradu-
ate and legal education at Florida State University 
(B.S., 1973; M.A., 1978; J.D., 1979).  Mr. Lioce has been 
a Certified Public Accountant in Florida since 1976.  
Florida Bar Association: Member of the Tax Section, 
Past-Chairman of the Tax Section Board of Directors; 
American Association of Attorney-CPA’s:  Past President 
of the National Board of Directors and Member of the 
Executive Committee, Member of the Board of Directors 
of the Florida Chapter; Member of the Board of Direc-
tors of the Florida Lawyers Mutual Insurance Company; 
Director and Past President of Palm Beach Tax Institute; 
Author and Speaker on numerous tax topics, including 
ESOPs and Captive Insurance Companies.  Mr. Lioce is 
rated AV (the highest rating possible) by the Martindale-
Hubbell Law Directory, with a Peer Review Rating of 5.0 
out of 5.0.
  Piercing the veil of an entity refers to is a case in 
which a court decides to look through the fiction of a 
company (corporation or LLC) to hold the owner liable 
for the company’s debts.  While the Revised Uniform 
Limited Liability Company Act provides in Section 
304(b):
“The failure of a limited liability company to observe 
any particular formalities relating to the exercise of its 
powers or management of its activities is not ground for 
imposing liability on the members or managers for the 
debts, obligations or other liabilities of the company.” 
The new Florida Limited Liability Company Act, under 
Section 608.701, law provides:
“In any case in which a party seeks to hold the members 
of a limited liability company personally responsible for 
the liabilities or alleged improper actions of the limited 
liability company, the court shall apply the case law 
which interprets the conditions and circumstances under 
which the corporate veil of a corporation may be pierced 
under the law of this state.”
 Two rules, the “instrumentality rule” and “identity 
rule” have been developed to determine when a court 
can pierce the corporate veil.  
• The instrumentality rule requires proof of three ele-
ments:  (i) complete dominion and control of both the 
entity’s policy and business practices; (ii) use of such 
control to commit fraud or wrong, breach of a legal duty, 
or a dishonest or unjust act (such as using such control 

THE LATEST IN THE SAGA OF THE PIERCED VEIL
OF A SINGLE-MEMBER LIMITED LIABILITY COMPANY 

(SMLLC): THE GREENHUNTER CASE
to avoid personal liability previously assumed by an 
individual); and (iii) the aforesaid control and breach of 
duty proximately caused the injustice or loss.
• The identity rule is generally employed in a situation 
where two corporations are, in reality, controlled as one 
entity because of common owners, officers, directors or 
shareholders, and because of a lack of observance orof 
corporate formalities between the two entities.
 The seminal “corporate veil piercing” case in Florida 
is Dania Jai Alai Palace, Inc. v. Sykes, 450 So. 2d 1114 
(Fla. 1984), which holds that corporations are legal en-
tities distinct from shareholders and the corporate veil 
will not be pierced either at law or in equity unless the 
plaintiff proves the corporation was organized or used 
to mislead creditors or to work fraud upon them.
 The following factors are generally used to conclude 
the veil piercing:
• Inadequate capital
• Diversion of assets from the company to its owners 
or other party, detrimental to its creditorsowners
• Failure to maintain arm’s-length relationships among 
related parties
• Commingling of funds
• Non-payment of dividends (most appropriate in re-
verse piercing cases)
• Non-functioning management
• Failure to observe “corporate” formalities
• Insolvency of one debtor
• To sanction a fraud or promote injustice
 Last year, the Wyoming Supreme Court, in Green-
hunter Energy, Inc. v. Western Ecosystems Technology, 
Inc. (2014 WY 144), eased the requirements of a court 
to pierce the veil of an SMLLC subsidiary.  In this case, 
the court found that the SMLLC had no capital, no cash, 
bank accounts had been intermingled with its sole mem-
ber, that the SMLLC was insolvent, had no employees 
and was run by its sole member’s employees and that 
the SMLLC had been “misused” by employing tax breaks 
without bearing any responsibility for the company’s 
obligations.  It is important to note that no actual fraud 
or other wrongdoing was found by the court.  However, 
the court found that:
“The facts were such that an adherence to the fiction 
of its separate existence would, under the particular 
circumstances, lead to injustice, fundamental unfair-
ness or inequity.”

continued, next page
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 This is a step further than the old rule of actual fraud 
or injustice.  It only requires that the circumstances 
could “lenad to injustice, fundamental unfairness or 
inequity.”

 And while it is not an easy task to pierce the veil in 
Florida, care must be taken in advising clients about 
how to operate their SMLLC.  I find most clients taking 
a cavalier approach in entity maintenance, which could 
end up causing a lot of problems for them in court.  They 
should be aware of each of the factors that can make 
them a target for piercing.

‘TIS THE SEASON—FOR 
SECRETS AND LIES’

“Here I am, an old man in a dry month, ... 
waiting for rain...

Thoughts of a dry brain in a dry season.”  

 (No children, animals or other Tallahassee-based tax 
lawyers were injured in the writing of this article.)
Writing in December “I look around/Leaves are brown/
And the sky is a hazy shade of winter/” , the state of the 
state is virtually somnambulant, like bears going into 
hibernation most state agencies s—l—o—w down.  Us-
ing up comp time, taking annual leave and sometimes 
just sloth are the rules of the day.  Most are grateful to 
still have their jobs, after Uncle Rick and his Cabinet 
were re-elected.  Bambi and his family are up and walk-
ing around and its hunting season.  Of course, as the 
legislature moves toward “open carry”, there may be a 
time when there will be no season…there will just… be 
“hunting”.   
 There are flurries, not of the snow kind, in town 
however.  Traditionally, year-end needs of clients drive 
SALT lawyers to beat on the folks on Shumard Oak.  It 
was the same at the Carlton Building.  I used to hate 
calls from Ullman, Gragg, Goldman, Barnett, Ervin and 
others after mid-December.  So, sometimes for fun, I just 
ignored them.  Served them right for getting all up in my 
face with client angst…let them wait a while.  Patience 
is a virtue. “And sure enough, even waiting will end...if 
you can just wait long enough.”   But, there were lots of 
Christmas “gifts” we’d send out at the last minute, just 
to see folks scramble to get back to us before the state 
shut down.  The New Year’s answer dropping time was 
even better.  All those folks earning three or four times 
what we were paid, jerking at the navel and scrambling 
to meet a 12/31 deadline to look good to clients.  Good 
times!  Probably not much has changed, people just don’t 
admit it.  

 And speaking of sending things out at the last min-
ute…..tell me how easy it is to work with the Depart-
ment’s bulk mailing system.  It took years to develop 
that and I’ve noticed they haven’t improved much on it.  
The USPS gives the state a break on postage rates (you 
have to save money where you can to stay within budget) 
if the mail is pre-sorted.  That means if your NOD or 
Notice of Tax Action (those nifty little penalty notices) 
is dated on XX day, and the time begins to run for you 
to take action….. you might not get it until day XX plus 
one month.  To do the bulking system, letters must be 
grouped by zip code.  No fewer than 10 envelopes to the 
same zip code.  It may take a while to get 10 envelopes to 
Ft. Pierce, so, your mail with its 10-day appeal time no-
tice sits around until 9 other knuckleheads in your ‘hood 
generate their own notices; alas, your time runs.  But for 
folks like the Governor and Cabinet, it is more important 
to save money than to provide for first class mail even 
when a taxpayer’s appeal rights are impacted.  Perhaps 
resolution on this can be had at the interfaith council 
--ooh… sorry the  “Liaison” -- meeting in January 5.   

 Thoughts on things at the end of the year….if you 
want to read some good DOR news, see American Busi-
ness USA Corp.,v. Department of Revenue, Case No. 
4D13-1472, 4th DCA, FL, November 12, 2014. A nice win 
on constitutional grounds by the folk at Carlton Fields.  
 “We can’t return we can only look behind/From where 
we came/And go round and round and round/In the circle 
game” 

1 “Gerontion”, T. S. Eliot.  Or, “you’ll never guess who 
wrote this column.”  Ed.
2. “A Hazy Shade Of Winter”, Paul Simon
3.  Word has it that DOR will not have its own legislative 
package next session, despite circulating proposed con-
cepts last September.  More time to work on that backlog!
4.William Faulkner
 5. That’s the Tax Section-DOR liaison meeting on Janu-
ary 16, 2015 at DOR’s headquarters in Tallahassee, for 
the more detail-oriented of you.  Ed.
6. ‘The Circle Game”, Joni Mitchell.

Bill Townsend, ESQ.    
Rex Ware, ESQ  
Buchanan Ingersoll & Rooney PC
Tallahassee, FL

Mark Holcomb
Madsen Goldman & Holcomb 
Tallahassee, FL

continued, from previous page
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