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We are trying to make sure that only Section members 
are participating, and we hope that you will help us by 
forwarding the registration information to anyone who 
is interested.  We are aiming for about 18 telephone CLE 
programs this year, but if Congress enacts tax reforms 
we will quickly add more.

The Section recently submitted comments on the 
proposed Partnership Audit regulations implementing 
section 1101 of the Bipartisan Budget Act of 2015.  A big 
thank you to Greg Marks, Mitch Horowitz, Rick Josepher, 
and Natalie Roberts, for their efforts in getting these 
comments drafted.  All of the Section’s comments can be 
found on our website, floridataxlawyers.org.

Much of what we do is made possible through the help 
of our sponsors.  Thank you to our Platinum sponsor, 
MPI, for leading the way.  We couldn’t do it without you.  
We also thank our Silver sponsors, Coral Gables Trust, 
Wilmington Trust, Kaufman Rossin, Business Valuation 
Analysts, Alliance Bernstein, MRW Consulting Group, 
and Jones Lowry.

I hope to see you soon.

Joseph Barry Schimmel

Chair, Florida Bar Tax Section, 2017-2018

Chair’s Message
By: Joseph Barry Schimmel, Esq., Miami, FL

Chair, Florida Bar Tax Section 2017-2018

Dear Colleagues:

I am pleased to enclose our Fall 
2017 Tax Section Bulletin.  Our 
Section is committed to continue 
providing opportunities for profes-
sional development.  If you have 
never submitted an article to the 
Bulletin, please consider doing so.  
Like you, most Tax Lawyers have 
an insatiable desire for learning 
about new tax laws and regulations, 

new cases, and new methods of tax planning.  And, of 
course, this is the place to go for serious analysis of 
Florida state and local tax law.  If you have an idea 
for an article, but would really appreciate a co-author, 
please send me an email and I will find someone to pair 
you with. 

As I write this message, many of us are still cleaning 
up from Hurricane Irma, and trying to help our Carib-
bean neighbors recover from Hurricane Maria.  Powerful 
hurricanes and coastal flooding are as much a Florida 
problem as are hot sand and bare feet.  The IRS has 
announced a variety of tax relief for those affected by 
Hurricane Irma, but many members of our communities 
will need help dealing with the IRS.  Please reach out 
to your local low-income taxpayer clinic and volunteer, 
or sign up with The Florida Bar.

We have a lot going on in the Section, and our thrice-
per-year publication schedule makes the Bulletin a poor 
way to keep you up-to-date.  Hopefully you are receiving 
our E-Newsletter, which should be reaching your email 
inbox around the first of every month.  There you will see 
our upcoming meetings, CLE programs, and telephone 
CLEs.  2018 will bring back our annual International 
Tax Conference, Wealth Protection Program, and Rep-
resenting the Physician Program, as well as a fantastic 
Advanced Estate Planning to be held in conjunction with 
the Section’s Annual Meeting on Friday, April 20th.  All 
these CLEs will be available by live webcast, in case you 
can’t join us in person. 

We are continuing our outstanding telephone CLE 
programs, offered at no cost to Section members.  If 
you have joined us for one of this year’s programs, you 
know that we are requiring advance (free) registration 
in order to receive the materials and call-in information.  
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Message from the Chair-Elect
By: Michael Minton, Fort Pierce, FL
October, 2017 Tax Section Bulletin 

Special Thanks to the Tax Section Sponsors

Tax Section Goes to Washington

 If President Trump is still intent on “draining the swamp”, then who better to have in at-
tendance than members of The Florida Bar Tax Section.  We know a little something about 
swamps!  For the 2018-19 fiscal year, the Tax Section has scheduled our Organizational Meeting 
immediately following the 4th of July at our traditional location of Amelia Island Plantation 
(7/4 – 7/8/2018).  During the Organizational Meeting, we’ll spend much of our time preparing 
for the Fall Meeting, which will take place on September 20-23, 2018 in Washington, D.C.  We 
have made room arrangements with the J.W. Marriott in Washington which is within walking 
distance to the Capitol and the White House, as well as the U.S. Treasury.  A Steering Commit-
tee chaired by Mark Brown is actively working on our schedule to make our time in Washington 
the most productive possible.  We encourage all members of the Tax Section who would like to 

participate in the Washington meeting to plan to attend the Organizational Meeting as well, since much of the pre-
paratory work for the substantive discussions and meetings in D.C. will take place at the Organizational Meeting.  

 While in D.C. we are arranging meetings with the Florida Congressional delegation, agency heads and representa-
tives of the Tax Court.  Who knows what tax legislation may garner traction before the mid-term elections next year.  
Special evening tours of the D.C. monuments are also being planned.  If you have never had the chance to experience 
the D.C. monuments at night, you won’t want to miss this trip!  Please plan on joining us.

 The Winter Meeting will occur along the Treasure Coast Region somewhere in Martin or St. Lucie County  with 
a venue still to be determined.  The Annual Meeting will be held at the Rosen Shingle Creek Resort in Orlando over 
the first weekend of May, 2019 (Kentucky Derby weekend!).

 Just as The Florida Bar Tax Section has initiated efforts to be more visibly involved with State tax policy in Tal-
lahassee, the focus for the 2018-19 year will be reemphasizing our leadership role nationally on Federal tax policy 
matters.  I encourage you to join us and to participate in the very interesting programs that we will be announcing 
for next year.
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continued, next page

For a number of years, certain Federal, state and local 
tax incentives have been available to promote, among 
other things, the importance of renewable energy like 
solar power.  These incentives benefit Florida’s business 
owners and residents who choose to implement solar 
energy systems on their property.  Although this article 
will focus on opportunities for solar power, however 
similar or comparable incentives are available for other 
forms of renewable energy, such as wind and biofuels.

Code § 48(a) provides for an energy credit, commonly 
known as the “investment tax credit”, equal to thirty 
percent (30%) of the cost basis of qualifying energy 
property placed in service during a taxable year, the 
construction of which begins before January 1, 2022.  
For these purposes, “energy property” means equipment 
using solar energy to generate electricity, to heat or 
cool (or provide hot water for use in) a structure, or to 
provide solar process heat, but not with regard to heat-
ing a swimming pool.  Additionally, such property must 
be depreciable, with an estimated useful life of at least 
three (3) years.  Beginning with any property on which 
construction of which begins after December 31, 2019, 
there is a phase-out of this credit, creating an incentive 
not to wait to convert.  Lastly, if the energy property is 
not placed in service before January 1, 2024, the credit 
is limited to ten percent (10%).

Beyond the credit, qualifying depreciable renewable 
energy property receives an additional benefit from 
accelerated and bonus depreciation.  Code § 168(e)(3)
(B)(vi) provides that most solar energy property is five-
year property, which qualifies under Code § 168(k) for 
bonus depreciation.  The practical effect of this is that 
taxpayers may deduct fifty percent (50%) of the cost of 
qualified energy property in the year it is first placed in 
service, with the remainder depreciated over the course 
of the property’s useful life.  This percentage is reduced 
to forty percent (40%) for property placed in service 
in 2018 and thirty percent (30%) for property placed 
in service in 2019, after which bonus depreciation is 
scheduled to expire.  

Together, the investment tax credit and the deprecia-
tion benefits allow a significant portion of the cost of 
investing in solar energy to be essentially paid for by 
federal tax incentives.

In the alternate, but not in addition to the investment 
tax credit to the extent elected for the same property, 
a “production tax credit” is available under Code § 45.  
For 2017, the production tax credit is currently 2.4 cents 
(a number adjusted annually for inflation) per kilowatt 

hour of electricity produced from eligible solar systems.  
In order to qualify, the energy must be sold to an unre-
lated person during the ten-year period beginning on 
the date the facility is placed in service.

Florida also offers incentives for solar energy at the 
state level.  The Florida property tax exemption available 
for solar energy systems (and other renewable energy 
source devices – including wind energy and geothermal 
energy) has been expanded effective January 1, 2018.  
While solar energy systems installed on or after Janu-
ary 1, 2013 continue to be excluded from the assessed 
value of residential property, the exclusion is extended 
to 80% of the assessed value of such systems installed 
on or after January 1, 2018 for nonresidential properties.  
Eligible solar energy source devices include portions 
of the system up to the point of interconnection to an 
electric utility’s distribution grid or transmission lines.  
These changes to the law are scheduled to expire at the 
end of 2037.  New regulations governing the terms of 
contracts for the sale or lease of solar energy systems, 
including numerous required disclosures, became effec-
tive July 1, 2017.

Businesses and individuals alike may wish to take 
advantage of these incentives, many of which have time 
limitations making early participation potentially more 
advantageous due to phase-outs or limited availability.  
Regardless, the current climate is ripe to explore these 
opportunities.

About the Authors:  Michael Minton is the Manag-
ing Shareholder of Dean Mead’s Fort Pierce office, Chair 
of the firm’s Agribusiness Industry Team and Chair of 
the firm’s new Solar Energy Team. He represents family 
businesses with an emphasis on generationally-owned 
agricultural businesses. Mr. Minton assists with their 
organizational structure, federal income, estate and gift 
tax planning and business succession planning. He of-
fers his clients extensive experience focusing on tax issues 
related to agri-business, as well as water resource issues 
and new innovative uses of land for value added proposi-
tions. He may be reached at mminton@deanmead.com.

Florida’s Current Climate is Ripe for Solar Energy  
Tax Incentives

By:  Michael D. Minton, Dana M. Apfelbaum and Mark E. Holcomb
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Dana Apfelbaum practices in the areas of federal in-
come, estate, and gift tax law and family business succes-
sion planning.  She counsels individuals in estate plan-
ning, with an emphasis on implementing the client’s ob-
jectives, asset protection and minimizing wealth transfer 
taxes.  Ms. Apfelbaum also represents fiduciaries through 
all stages of probate, estate and trust administration.  In 
addition, she represents businesses and business owners 
in all types of business and tax matters, including choice 
of entity, mergers and acquisitions, reorganizations, other 
general business matters, and succession planning.  She 
may be reached at dapfelbaum@deanmead.com.

Mark Holcomb has more than 32 years of experience 
practicing in state and local taxation. He represents 
clients before the Florida Department of Revenue and 
local taxing authorities, and in litigation at the trial and 
appellate levels. Mr. Holcomb advises clients on a broad 
range of state and local taxes, including corporate income 
and franchise tax, sales and use tax, documentary stamp 
tax, communication services tax, insurance premium tax, 
ad valorem tax and motor fuels tax, in tax controversy 
work and in planning opportunities. He may be reached 
at mholcomb@deanmead.com.

FLORIDA’S CURRENT CLIMATE . . .
from previous page

Dangerous Waters – 
Navigating Controlled Group 
Rules for Qualified Plans in 

the M&A Context
By: Quinn D. Baker1

Corporate counsel navigating the treacherous waters 
of domestic and international mergers and acquisitions 
would do well not to ignore what at first glance may 
seem to be a fairly obscure corner of the tax code – the 
controlled group rules as applied to tax-qualified retire-
ment plans (and other employee benefits).

Controlled group rules applicable to qualified plans 
can be found in I.R.C. §§ 414(b), (c), and (m), and gener-
ally follow the rules at I.R.C. § 1563. A company can be 
a member of a parent-subsidiary group, a brother-sister 
group, or a combination. Analysis of controlled group 
status is a hazardous sea to navigate, with the need 
to factor in constructive ownership rules and compare 
common ownership among related companies.2 

Why do these rules matter? According to the Invest-
ment Company Institute, $15.8 trillion were held in pri-
vate and public retirement plans as of the first quarter 
of 2017.3 These retirement plans must meet a number 
of nondiscrimination rules to enjoy tax-qualified status. 
Generally, tax-qualified plans cannot discriminate in 
favor of highly compensated employees (and owners) 
in either eligibility or benefits. The number of highly 
versus non-highly compensated employees considered 
for this purpose includes those not only in the company 
sponsoring the plan, but in all companies in the spon-
sor’s controlled group. This means that an addition 
to the controlled group via merger or acquisition can 
potentially sink testing results, resulting in significant 
IRS penalties up to and including plan disqualification.

A recent tax court opinion illustrates the peril.4 An 
employee stock ownership plan (ESOP) owned 100% of 
the shares of Paza Staffing Services, Inc. (Paza), valued 
at $333,000 in 1999. The sole participant in the ESOP 
was the 100% owner of another company, Golden Gate. 
Through attribution rules, the IRS determined that Paza 
and Golden Gate were in the same controlled group and 
that the non-highly compensated Golden Gate employ-
ees should have been included in discrimination testing 
(causing the ESOP to fail that testing), going back to the 
year 1999. Accordingly, the IRS disqualified the ESOP, 
retroactively to 1999, and the tax court entered summary 
judgment in favor of the IRS. 

There is limited relief in IRS regulations with respect 
to some nondiscrimination testing in connection with 
controlled group changes,5 and there are a number of 
planning tools that can be used during the due diligence 
phase in order to mitigate against potential issues that 
may arise. For example, an acquired company may be 
able to be set up as a qualified separate line of busi-
ness (QSLOB), enabling it to be treated as a separate 
employer for purposes of discrimination testing.6 Of 
course, to use these tools, counsel must first be aware 
of the shallows through which their clients are sailing. 

(Endnotes)
1  Quinn D. Baker is an Associate in the Jacksonville office of Smith, 
Gambrell & Russell, LLP, where he specializes in employee benefits 
and health law.
2  See I.R.C. §§ 1563(a), (e) (as modified by I.R.C. § 414(b)).
3  Investment Company Institute, Defined Contribution Plan Par-
ticipants’ Activities, First Quarter 2017, available at https://www.ici.
org/pdf/ppr_17_rec_survey_q1.pdf (last visited September 5, 2017).
4  See Paza Staffing Services, Inc. v. Comm’r, Docket No. 6881-12R 
(Aug. 17, 2017).
5  See I.R.C. § 410(b)(6)(C).
6  See I.R.C. § 414(r); 26 C.F.R. §1.414(r)-1 et. seq.



Page 7

  Vol. XXXIV, No.2 Tax Section Bulletin Fall 2017

The IRS Large Business and International Division 
recently rolled out several compliance campaigns, one 
of which is devoted to certain applicants of the Offshore 
Voluntary Disclosure Program (OVDP) (https://www.
irs.gov/businesses/large-business-and-international-
launches-compliance-campaigns). The purpose of 
this campaign is to address potential noncompliance 
concerns for applicants who initially applied for pre-
clearance into the OVDP since 2009, but were either (i) 
denied entry by IRS Criminal Investigation division, or 
(ii) withdrew prior to acceptance into the OVDP Id. Tax-
payers who opted out of the OVDP, who were removed 
from an OVDP, or who are currently in an OVDP are 
not subject to this campaign. 

Since 2009, the Service has effectuated three different 
OVDPs that, according to recent IRS data, has resulted 
in more than 55,800 disclosures and $9.9 billion in tax, 
interest and penalties. The current rendition of the 
OVDP started in 2012, with the program’s terms being 
significantly modified (including the addition of the 
streamlined filing procedure) in June 2014. 

According to IRS lead executive of the campaign, Pa-
mela Drenthe, there are approximately 6,000 taxpayers 
affected by this new OVDP compliance campaign, and 
that number could increase as the OVDP continues. 
The focus of this campaign will be on noncompliance in 
any year where the statute of limitation remains open. 
Typically, the statute of limitations on an individual tax 
return remains open for three years after the later of 
the due date or date of actual filing, but can be extended 
or tolled in certain circumstances, even indefinitely 
in the case of fraud, tax evasion or failure to file. One 
such circumstance includes a taxpayer’s failure to file 
specified information returns relating to certain foreign 
transfers (e.g., Forms 8621 (PFICs), 5471 (CFCs), 8938 
(foreign assets), and 3520 (foreign trusts)). In other 
words, where a taxpayer fails to file a specified informa-
tion return for a particular year (and the failure is not 
due to reasonable cause), the statute of limitation does 
not begin to run until the required information return 
is filed, even if the taxpayer has filed their individual 
tax return. While its unclear whether the Service will 
aggressively apply this broad rule, it could cause some 
sleepless nights to a number of the affected applicants 
under this campaign. 

According to the Service, a taxpayer’s current resi-
dence will not be a factor in applying the procedures of 
the OVDP compliance campaign. For those taxpayers 

falling under this campaign, there are three possible 
treatment streams:

1. No further action for taxpayers who have become 
compliant; 

2. Soft letters outlining taxpayer’s options, and requiring 
taxpayer response in cases of immaterial noncompliance; 
and 

3. Examination for other noncompliant taxpayers. 

In instances were taxpayers are selected for audit, 
normal exam procedures will be followed.

This new campaign strategy appears to be a shift by 
the Service to a more targeted approach to noncompli-
ance. It has chosen to mine the vast amount of data it 
has already collected as opposed to allocating its limited 
resources to going out and collecting more.

Taxpayers who were denied entry by IRS Criminal 
Investigation division or withdrew after submitting an 
application to the OVDP are encouraged to seek legal 
counsel to ensure that all open years are in compliance 
and that compliance can be proven. Taxpayers who have 
otherwise yet to resolve their offshore noncompliance are 
encouraged to seek legal counsel and consider entering 
the OVDP, or one of its ancillary programs currently 
available.

About the Author:  Daniel W. Hudson is an Associate 
in the Miami office of Baker McKenzie LLP, where he 
specializes in International Tax Planning. Rodney Read 
is an Associate in the Houston office of Baker McKenzie 
LLP, where he specializes in International and Domestic 
Estate Planning.

Updates on OVDP Compliance Campaign
By Rodney Read and Daniel W. Hudson
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Since 1989, Florida law has provided for the domestica-
tion of a non-Florida corporation to Florida. Any foreign 
corporation may domesticate to this state by filing a 
certificate of domestication and articles of incorporation 
with the Florida Department of State. In general, for 
Florida law purposes, upon the filing of these documents, 
the domesticated corporation is treated as if it had been 
a Florida corporation from the date of its formation in its 
original jurisdiction. As a result, it should in essence be 
deemed the same entity rather than as a new company. 
However, notwithstanding this apparent legal simplicity 
and clarity, the authors have unfortunately encountered 
difficulties attempting to explain Florida domestication 
law to a number of title companies with respect to a cor-
poration redomiciled to Florida that owns Florida real 
estate, while incurring arguably unnecessary delays and 
added costs. 

This conundrum has occurred in the following situa-
tion, which reflects common U.S. tax and estate planning 
for foreign individuals with U.S. person family members: 

Mr. X, a non-U.S. citizen and non-U.S. tax resident for all 
U.S. tax purposes, establishes a non-U.S. (here, Cayman 
Islands) corporation (“CayCo”) to own Florida real estate 
(the “Property”).  

Mr. X wants to gift the CayCo shares to Mr. Y, his U.S. 
citizen son. Based upon the advice of Cayman Islands 
and U.S. counsel, CayCo files discontinuation documents 
with the Cayman Islands government. The following day, 
the entity domesticates to Florida as “FlaCo” by filing 
domestication documents with the Florida Department of 
State. Because of the concern that the shares of a domestic 
corporation such as FlaCo owned by a foreign person are 
generally subject to U.S. estate tax upon such person’s 
death, Mr. X immediately thereafter makes a tax-free gift 
of the FlaCo shares to Mr. Y.

To avoid the application of the general U.S. 15% “FIRPTA” 
withholding tax applicable to dispositions of U.S. real 
property interests such as the Property by foreign owners, 
FlaCo files an appropriate Notice of Nonrecognition 
Treatment with the IRS within 20 days of the effective 
date of the domestication, confirming that the transaction 
qualifies as a tax-free so-called “F” reorganization.  FlaCo 
then elects “S” corporation status.   Mr. Y files IRS Form 
3520 reporting a large gift from a foreign person. 

Several months later, FlaCo contracts to sell the Property 
to a third party for $20 million.  As part of the due diligence 
relating to the sale, counsel for the Title Company 
(“TitleCo”) reviews the continuation/domestication 

Florida Domestication Statutes and Good Title for Real Estate: 
A Trap for the Unwary

By: Shawn P. Wolf Esq. and Leslie A. Share, Esq.

transaction. TitleCo refuses to issue title insurance, 
claiming that: (1) the continuation/domestication of 
CayCo into FlaCo did not legally vest title in FlaCo; and 
(2) CayCo must issue a deed to FlaCo to legally transfer 
title to the Property. 

The Florida domestication law, F.S. 607.1801, provides 
as follows: 

Domestication of foreign corporations.—
(1) As used in this section, the term “corporation” 

includes any incorporated organization, private law cor-
poration (whether or not organized for business purposes), 
public law corporation, partnership, proprietorship, joint 
venture, foundation, trust, association, or similar entity.

(2) Any foreign corporation may become domesticated 
in this state by filing with the Department of State:

(a) A certificate of domestication which shall be 
executed in accordance with subsection (7) and filed and 
recorded in accordance with s. 607.0120; and

(b) Articles of incorporation, which shall be ex-
ecuted, filed, and recorded in accordance with ss. 607.0120 
and 607.0202.

(3) The certificate of domestication shall certify:
(a) The date on which and jurisdiction where the 

corporation was first formed, incorporated, or otherwise 
came into being;

(b) The name of the corporation immediately 
prior to the filing of the certificate of domestication;

(c) The name of the corporation as set forth 
in its articles of incorporation filed in accordance with 
paragraph (2)(b); and

(d) The jurisdiction that constituted the seat, 
siege social, or principal place of business or central ad-
ministration of the corporation, or any other equivalent 
thereto under applicable law, immediately prior to the 
filing of the certificate of domestication.

(4) Upon filing with the Department of State of the 
certificate of domestication and articles of incorporation, 
the corporation shall be domesticated in this state, and 
the corporation shall thereafter be subject to this act, 
except that notwithstanding the provision of s. 607.0203 
the existence of the corporation shall be deemed to have 
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FLORIDA DOMESTICATION . . .
 from previous page

commenced on the date the corporation commenced its 
existence in the jurisdiction in which the corporation was 
first formed, incorporated, or otherwise came into being.

(5) The domestication of any corporation in this state 
shall not be deemed to affect any obligations or liabilities 
of the corporation incurred prior to its domestication.

(6) The filing of a certificate of domestication shall 
not affect the choice of law applicable to the corporation, 
except that, from the date the certificate of domestication 
is filed, the law of this state, including this act, shall apply 
to the corporation to the same extent as if the corpora-
tion has been incorporated as a corporation of this state 
on that date.

(7) The certificate of domestication shall be signed by 
any corporation officer, director, trustee, manager, partner, 
or other person performing functions equivalent to those 
of an officer or director, however named or described, and 
who is authorized to sign the certificate of domestication 
on behalf of the corporation.

In reviewing F.S. 607.1801, and taking into consider-
ation that Cayman law required the discontinuation of 
CayCo prior to the formation and continuation of FlaCo, 
even though F.S. 607.1801 plainly indicates that FlaCo 
should be treated as the same company as CayCo rather 
than a new or different entity, TitleCo maintained that 
it was unclear whether title to the Property properly 
vested in FlaCo pursuant to the domestication.  In mak-
ing this determination, TitleCo compared F.S. 607.1801 
to the Florida merger statutes, which provide that the 
“title to all real estate and other property, or any interest 
therein, owned by each corporation party to the merger 
is vested in the surviving corporation without reversion 
or impairment.” F.S. 607.1106(1)(b). Notwithstanding 
the opinions of both the Cayman Islands and Florida 
lawyers that FlaCo was the same legal entity as CayCo 
with a date of incorporation of CayCo’s formation, TitleCo 
concluded that because F.S. 607.1801 did not contain the 
same specific language in F.S. 607.1106(1)(b), it was un-
clear whether title to the Property automatically vested 
in FlaCo.  

The practical problem in this case was that by the 
time TitleCo’s counsel came to this conclusion, CayCo 
had already been formally discontinued in the Cayman 
Islands.  According to Cayman counsel, CayCo most likely 
could not simply deed the Property to FlaCo in order to 
satisfy TitleCo without a related Cayman Islands court 
proceeding.  To break this impasse and proceed to a clos-
ing, TitleCo ultimately required the following additional 
complicated (and costly) transactional steps to occur to 
satisfy its counsel’s concerns:

FlaCo redomiciled back to the Cayman Islands as a new 
company (‘CayCo 2”);

The redomiciliation documents filed in the Cayman 
Islands reflected the intention to effectively to continue 
the existence of as CayCo (as to re-constitute CayCo would 
have required a court proceeding);

FlaCo deeded the Property to CayCo 2; and 
CayCo 2 merged (rather than redomiciled) into a newly 

formed Florida corporation (“FlaCo 2”).  
The end result was that because FlaCo 2 was the surviv-

ing company of a merger transaction (which should also 
generally be a tax-free reorganization for U.S. tax and 
withholding purposes), TitleCo relied upon the language 
in F.S. 607.1106(1)(b) to issue title insurance for the sale 
of the Property by FlaCo 2.

 The authors strongly disagree with TitleCo’s analy-
sis of the Florida domestication statute with respect 
to whether FlaCo had good title to the Property under 
these circumstances.  We believe that TitleCo’s lawyers 
were overly conservative because of the substantial sales 
price of the Property.  Nevertheless, because Cayman law 
required the Cayman entity to be discontinued prior to 
its domestication to Florida, TitleCo perceived a “gap” 
in title. However, this “gap” is arguably illusory because 
Florida corporate law (as well as U.S. tax law) should 
recognize the Florida company as a direct continuation 
of the Cayman company.  

As a bottom line, as currently drafted, real estate practi-
tioners could face a similar unpleasant situation for Flor-
ida property transactions involving domesticated Florida 
entities, especially where the original foreign jurisdiction 
has discontinuation laws similar to those of the Cayman 
Islands. Thus, to avoid this potential problem, where the 
foreign entity in question owns Florida real estate and 
the desire is to “move” the entity to Florida, consideration 
should be given to utilizing each jurisdiction’s merger 
statutes (which in appropriate circumstances could also 
constitute a tax-free reorganization) rather than their 
respective continuation/domestication laws.  Alterna-
tively, Florida legislators should consider amending F.S. 
607.1801 [possibly in F.S. 607.1801(4)] to include language 
similar to that of F.S. 607.1106(b) – (g) to hopefully avoid 
this problem going forward in continuations/domestica-
tions, as well as clarifying that filing the certificate of 
domestication in Florida after the discontinuation in the 
other jurisdiction does not prejudice this result.

About the Authors: Leslie Share and Shawn Wolf 
are Shareholders in the law firm of Packman, Neuwahl 
& Rosenberg and focus their practice on advising high net 
worth U.S. and foreign individuals on various U.S. and 
international tax, wealth preservation planning and com-
pliance issues.  Shawn is also Board Certified by the State 
of Florida in Tax Law.
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The IRS announced that affected taxpayers of Hur-
ricane Irma in Florida will receive tax relief.  Such 
authority to postpone certain deadlines is authorized 
by Section 7508A – Authority to Postpone Certain Dead-
lines by Reason of Presidentially Declared Disaster.2  
The statute allows the Secretary of Treasury to specify 
a period of up to 1 year for relief.  As of the submission 
deadline, the Secretary has specified a period of relief 
until January 31, 2018.3 
Relief Area and Affected Taxpayers

As of September 15, 2017, all taxpayers who reside or 
have businesses in Florida are entitled to relief.4  Other 
affected taxpayers who are entitled to relief include 
individuals who are relief workers associated with rec-
ognized government or philanthropic organizations who 
are assisting in the covered disaster areas and individu-
als and businesses whose residence or place of business 
is not located in Florida, but whose records are located 
in Florida when such records are needed to meet a tax 
deadline.5 An estate or trust that has records located or 
maintained in Florida, the spouse of an affected taxpayer 
with regard to filing a married filing jointly individual 
return, any individual visiting the disaster area who 
was killed or injured as a result of the disaster or any 
other person determined by the IRS to be affected by a 
federally declared disaster are also entitled to relief.6  If a 
taxpayer resides or has a business outside of Florida but 
is otherwise affected, the taxpayer or their representa-
tive must call the IRS disaster hotline at 866-562-5227 
to request relief.
Types of Relief
Certain deadlines are postponed for filing and 
payment deadlines

Taxpayers with deadlines to file any income tax, es-
tate tax, gift tax, generation-skipping tax, and excise 
tax return falling on or after September 4, 2017 and 
before January 31, 2018 are granted additional time 
to file through January 31, 2018.  Not only does that 
include corporate returns but also individual taxpayers 
who have a valid extension to file their 2016 return by 
October 16, 2017.  It also includes business quarterly 
payroll and excise tax returns that are normally due 
on October 31, 2017 and tax exempt organizations on 
a calendar year that had an automatic extension to file 
until November 15, 2017.

Relief is also given for the payment of income tax, 
estate, gift or generation-skipping tax, excise tax, em-
ployment tax, harbor maintenance tax and alcohol and 
tobacco taxes.7 Taxpayers are relieved from installment 
payments of any of the above-mentioned taxes, as well 
as any payments pursuant to installment agreements 

Tax Relief for Victims of Hurricane Irma in Florida
Charlotte A. Erdmann, Esq.1

for past liabilities.8  Relief from payments of “any other 
liability due to the United States” are also included.9  

An extension is also given to taxpayers who would 
have made quarterly estimated income tax payments 
originally due on September 15, 2017 and January 16, 
2018. Payroll and excise tax deposits due on or after 
September 4, 2017 and before September 19, 2017 will 
have any late deposit penalties abated so long as deposits 
were made by September 19, 2017.10

Certain court filing deadlines are also included in the 
relief provided by the statute and the related authority.  
The deadline to file a petition with the Tax Court or to 
file for review of a decision rendered by the Tax Court 
is extended.11  If the last day to file a Tax Court peti-
tion was September 5, 2017, a petitioner now has until 
January 31, 2018 to file a petition.  This is not limited 
to deficiency proceedings, but also includes innocent 
spouse and other non-deficiency cases.12 Additionally, 
a taxpayer who has a deadline to file a claim for credit 
or refund or a deadline to bring a suit upon a claim for 
credit or refund of any tax falling within the postpone-
ment period also has until January 31, 2018 to bring a 
claim or suit.13

 When considering whether to take advantage of late 
filing relief and other relief provisions, it is important 
to note that:

The postponement of the deadline of a tax-related act 
does not extend the due date for the act, but merely 
allows the IRS to disregard a time period of up to one 
year for the performance of the act.  To the extent that 
other statutes may rely on the date a return is due to be 
filed, the postponement period will not change the due 
date of the return.14

Before a practitioner or taxpayer relies on these relief 
provisions, they must consider the consequences since 
the due date of a return does not technically change, 
which is important if a taxpayer is relying on other Code 
provisions and elections.
Other Relief

If a taxpayer receives a late filing or late payment 
penalty notice that has an original or extended filing due 
date or a payment or deposit due date that falls within 
the relief period, the taxpayer or the representative can 

continued, next page
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call the number on the notice or the collections service 
number to have it abated.

Additional relief is provided to taxpayers making con-
tributions to qualified retirement plans, distributions, 
characterizing contributions or making rollovers.15

Taxpayers wishing to claim disaster-related casualty 
losses for losses relating to Hurricane Irma may choose 
to do so in the 2016 or 2017 tax years.  Those wishing 
to claim the loss on the 2016 return are directed to put 
“Florida, Hurricane Irma” at the top of the forms for 
expedited processing.

Practitioners wishing to take advantage of the relief 
provisions and deadline extensions for their clients are 
encouraged to review Revenue Procedure 2007-56 as dif-
ferent elections and transaction deadlines are extended 
for individuals, businesses, tax exempt organizations, 
and estates and trusts. There is also additional guid-
ance and relief related to employee benefit issues and 
1031 transactions contained in the Revenue Procedure. 

(Endnotes)
1  Charlotte A. Erdmann is a solo practioner in Orlando who runs 
Erdmann Law, PLLC.  Her practice is dedicated to Tax Controversy 
and Litigation.  She is currently a Fellow of the Florida Bar Tax Sec-
tion for the 2017-2018 year.

TAX RELIEF FOR VICTIMS . . .
 from previous page

2  IRC § 7508A.
3  https://www.irs.gov/newsroom/tax-relief-for-victims-of-hurricane-
irma-in-florida.  Accessed 9/15/2017.
4  Id.  See also Treas. Reg. § 301.7508A-1(e) allowing an IRS news release 
to serve as IRS guidance upon which the postponement period, acts postponed, 
and covered disaster areas can be relied upon.
5  Treas. Reg. § 301.7508A-1(d)(1)
6  Id.
7  Treas. Reg. § 301.7508A-1(c)(1)(ii)
8  Id.
9  Id.
10  https://www.irs.gov/newsroom/tax-relief-for-victims-of-hurricane-
irma-in-florida.
11  Treas. Reg. § 301.7508A-1(c)(1)(iv)
12  Rev. Proc. 2007-56
13  Treas. Reg. § 301.7508A-1(c)(1)(v-vi)
14  Treas. Reg. § 301.7508A-1(b)(4)
15  Treas. Reg. § 301.7508A-1(c)(1)(iii)
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Members and their families travelled from various parts of Florida to 
attend the Organizational Meeting.

2017 Organizational Meeting
Amelia Island 

The annual Ullman Year in Review CLE was held during the 2017 
Organizational Meeting in Amelia Island.

Chair-Elect Michael Minton organized a diverse group of 
speakers comprising of young and experienced attorneys.
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The Maser Family took 3rd place in the Brain Bowl competition.

John Harris, Tax Section Sponsor 
with Coral Gables Trust, took 2nd 
place along with his family and the 

Dichter family.

Led by team captain Shawn Wolf, Alfredo Tamayo, Les 
Share, Luis Rivera, and Michael and Stacey Lampert 

finished strong to capture 1st place. Go Penguins!

2017 Organizational Meeting
Amelia Island 

Chair Joe Schimmel hosted the 2nd Annual Brain Bowl during the 
Chair’s Dinner. There were questions about Harry Potter.
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2017 Organizational Meeting
Amelia Island 

Chair’s Dinner with Friends and Family
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2017 Organizational Meeting
Amelia Island 

During the Executive Council Meeting on July 2, Michael D. 
Glass was presented with the 2017 Marvin Gutter Public 

Service Award from Chair Joseph Schimmel.

Immediate Past Chair William R. Lane, Jr. was presented with 
his gift for serving as chair during the 2016-2017 term.

The Organizational Meeting came to a close on July 4th with smores and fireworks.
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The BankAmericard Cash Rewards™ credit card 
for The Florida Bar

Earn more cash back for the things you buy most.
Plus, a $150 cash rewards bonus offer.

To apply for a credit card,

please call 1.800.932.2775
and mention Priority Code GAARUJ.  

Carry the only card that helps support 
The Florida Bar

• $150 cash rewards bonus if�you make at 
least $500 in purchases in the first 90 days of 
account opening*

• Earn rewards on purchases automatically

• No expiration on rewards

• No rotating categories

For information about the rates, fees, other costs and benefits associated with the use of this Rewards card, or to apply, call the phone number listed above or write to P.O. Box 15020, 
Wilmington, DE 19850.

*You will qualify for $150 bonus cash rewards if you use your new credit card account to make any combination of Purchase transactions totaling at least $500 (exclusive of any fees, 
returns and adjustments) that post to your account within 90 days of the account open date. Limit one (1) bonus cash rewards offer per new account. This one-time promotion is limited 
to new customers opening an account in response to this offer. Other advertised promotional bonus cash rewards offers can vary from this promotion and may not be substituted. Allow 
8-12 weeks from qualifying for the bonus cash rewards to post to your rewards balance.

▼The 2% cash back on grocery store and wholesale club purchases and 3% cash back on gas purchases apply to the first $2,500 in combined purchases in these categories each quarter. 
After that the base 1% earn rate applies to those purchases.

By opening and/or using these products from Bank of America, you’ll be providing valuable financial support to The Florida Bar.

This credit card program is issued and administered by Bank of America, N.A. Visa and Visa Signature are registered trademarks of Visa International Service Association, and are used by 
the issuer pursuant to license from Visa U.S.A. Inc. BankAmericard Cash Rewards is a trademark and Bank of America and the Bank of America logo are registered trademarks of                 
Bank of America Corporation.

©2017 Bank of America Corporation AR483FTL AD-06-17-0202.A

$150
cash rewards 
bonus offer*

2% and 3% category rewards bonuses 
apply on up to $2,500 in combined 
quarterly spend in those categories.▼

1%

2%

3% cash back 
on gas

cash back 
everywhere, every time

cash back at 
grocery stores 
and wholesale clubs
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On January 28, 1982, the Florida Supreme Court issued 
its two-page per curiam opinion approving the Florida 
Bar’s certification plan permitting lawyers who become 
board certified to indicate that they are a specialist or an 
expert in a certain area of law.  This opinion paved the way 
for the Florida Bar to implement its board certification 
plan initially for two specialty areas:  tax and civil trial.  
Applications were submitted in late 1982, an exam was 
given in early 1983 and the first class of board certified 
tax and civil trial lawyers were recognized in June 1983.  
Since then, the areas of board certification specialties 
has grown to 26 (ranging from Admiralty to Workers’ 
Compensation), the most of any other state.  The number 
of board certified tax lawyers changes from year to year 
as lawyers become board certified and existing lawyers 
retire.  As of this writing, there are 214 Florida lawyers 
who are board certified in tax.

 Members of the Florida Bar in good standing may 
submit an application for board certification in tax be-
tween June 1st and August 31st for exams administered 
the following March.  By the time an application for board 
certification is filed, the applicant must have practiced 
law for five years (four years if awarded an LL.M. in 
tax within eight years of application), and in the three 
years prior to the application, the applicant must have 
substantial involvement 
(at least 500 hours an-
nually) in tax law and 
earned 90 hours of tax 
CLE.  The applicant must 
have positive remarks 
regarding competence, 
professionalism and eth-
ics from peers through a 
confidential peer review 
process, and must take 
and pass the tax certifica-
tion exam.

 The tax certification 
exam is six hours long 
and divided into a morn-
ing part of three hours 
and an afternoon part 
of three hours.  There is 
a mandatory choice of 
entity long essay ques-
tion, ten short answer 
questions, and one long 

Florida Bar Board Certified Tax Lawyers: A Brief History  
and Primer

Harris L. Bonnette, Jr.

essay subspecialty question of the applicant’s choice from 
one of eight areas (Federal transfer tax; corporate tax; 
international tax; practice and procedure before the IRS 
and tax litigation; taxation of qualified and non-qualified 
deferred compensation; partnership tax, income taxation 
of estates and trusts, and Florida state tax).  In addition 
to the subspeciality areas, the short answer questions 
include questions relating to employment tax and tax 
exempt organizations.  The questions consist of fact pat-
terns that a board certified tax lawyer would expect to 
encounter.  Applicants are permitted to hand write their 
answers or type their answers on a lap top computer 
(which requires software limiting the programs that can 
be used during the exam).

 Board certification is good for five years.  Re-certifica-
tion is required every five years.

 The goal of board certification is to provide an objective 
measure a potential client can rely upon when selecting 
a lawyer.  A board certified lawyer is included on a list 
of all board certified lawyers and becomes a part of a 
joint network of specialists who frequently refer to other 
specialists.  Board certification can enhance a lawyer’s 
stature and can result in lower malpractice insurance 
rates.
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2017 2017 2018

Description Budget Actual Budget

3001-Annual Fees 117,000 119,520 120,000 

3002-Affiliate Fees 1,000 800 1,000 

Total Fee Revenue 118,000 120,320 121,000 

3301-Registration-Live 72,160 180,554 69,000 

3331-Registration-Ticket - 11,095 17,400 

Total Registration Revenue 72,160 191,649 86,400 

3351-Sponsorships 49,744 48,098 46,000 

3391 Section Profit Split 63,000 72,450 65,000 

3392-Section Differential - 4,444 11,700 

Other Event Revenue 112,744 124,992 122,700 

3899-Investment Allocation 14,247 39,886 9,505 

Non-Operating Income 14,247 39,886 9,505 

Total Revenue 317,151 476,847 339,605 

4131-Telephone Expense 400 276 400 

4133-Internet Service 400 92 3,000 

4134-Web Services 12,300 12,540 10,000 

4301-Photocopying 225 309 225 

4311-Office Supplies 400 57 400 

Total Staff & Office Expense 13,725 13,274 14,025 

5001-Outside Counsel 25,000 19,490 1,000 

5031-A/V Services - 5,963 -

5051-Credit Card Fees 1,630 1,932 1,230 

5121-Printing-Outside 14,000 15,746 15,500 

Total Contract Services 40,630 43,131 17,730 

5501-Employee Travel 4,685 3,595 4,685 

5531-Board/Off/Memb Travel 1,500 1,899 2,000 

Total Travel 6,185 5,494 6,685 

6001-Post 1st Class/Bulk 3,200 4,192 2,050 

6311-Mtgs General Meeting 45,000 45,137 35,000 

6319-Mtgs Other Functions 19,650 21,654 19,650 

6321-Mtgs Meals 69,500 78,569 75,000 

6325-Mtgs Hospitality 68,500 63,664 70,000 

6331-Mtgs Room Rental - - 6,050 

6341-Mtgs Equip Rental 8,200 16,024 11,500 

6361-Mtgs Entertainment 15,000 9,616 15,000 

6401-Speaker Expense 5,000 1,160 600 

6451-Committee Expense 1,000 624 1,800 

7001-Grant/Award/Donation 2,000 2,351 2,500 

7011-Scholarship/Fellowship 27,500 27,500 27,500 

7015-Other Fellowship/New Tax Lawyer Grant 12,500 6,241 -

7999-Other Operating Exp 4,878 3,024 3,100 

Total Other Expense 281,928 279,756 269,750 

8021-Section Admin Fee 37,810 38,456 35,700 

8101-Printing In-House 3,700 2,484 2,950 

8121-Graphics & Arts - 797 -

8141-Journal/News Service - 425 -

8171-Course Approval Fee - 150 -

Total Admin & Internal Expense 41,510 42,312 38,650 

9692-Transfer Out-Council of Sections 300 300 300 

Total InterFund Transfers Out 300 300 300 

Total Expense 384,278 384,267 347,140 

Beginning Fund Balance 342,229 364,466 383,989 

Plus Revenue 317,151 476,847 339,605 

Less Expense (384,278) (384,267) (347,140)

Ending Fund Balance 275,102 457,046 376,454 

SECTION REIMBURSEMENT POLICIES:

General:  All travel and office expense payments are in accordance with Standing Board Policy 5.61.

Travel expenses for other than members of Bar staff may be made if in accordance with SBP 

5.61(e)(5)(a)-(i) or 5.61(e)(6) which is available from Bar headquarters upon request.

The Florida Bar: Tax Section
Budget/Financial Operations



Page 19

  Vol. XXXIV, No.2 Tax Section Bulletin Fall 2017

FedEx Express® U.S. services

FedEx Express 
international services

FedEx Ground® services

FedEx Office®† services

 *  Discounts include an additional 5% when shipping labels are created online with FedEx Ship Manager® at fedex.com or with another approved electronic shipping solution. 

 **  FedEx shipping discounts are off standard list rates and cannot be combined with other offers or discounts. Discounts are exclusive of any FedEx surcharges, premiums, minimums, accessorial charges, 
or special handling fees. Eligible services and discounts subject to change. For eligible FedEx services and rates, contact your association. See the FedEx Service Guide for terms and conditions of service 
offerings and money-back guarantee programs.

 †  Black & white copy discounts are applied to 8-1/2" x 11", 8-1/2" x 14", and 11" x 17" prints and copies on 20-lb. white bond paper. Color copy discounts are applied to 8-1/2" x 11", 8-1/2" x 14", and 11" x 17"  
prints and copies on 28-lb. laser paper. Discount does not apply to outsourced products or services, office supplies, shipping services, inkjet cartridges, videoconferencing services, equipment rental, 
conference-room rental, high-speed wireless access, Sony® PictureStation™ purchases, gift certificates, custom calendars, holiday promotion greeting cards, or postage. This discount cannot be used in 
combination with volume pricing, custom-bid orders, sale items, coupons, or other discount offers. Discounts and availability are subject to change. Not valid for services provided at FedEx Office locations in 
hotels, convention centers, and other non-retail locations. Products, services, and hours vary by location.

© 2017 FedEx. All rights reserved.

Your Florida Bar Member Discounts**

Up to 

20%
off

Up to 

12%
off

Up to 

20%
off

Up to 

26%
off

Did you know Florida Bar members get exclusive discounts on FedEx® shipping and business 
services? Enrollment is free, and there are no minimum shipping requirements. Sign up and  
start saving today.

Up to 26% off FedEx Express® U.S. services
FedEx Express U.S. services offer fast and reliable shipping for urgent same-day or overnight 
deliveries, as well as 2- and 3-day time-definite delivery when you have a little more time.

Up to 12% off FedEx Ground® service
FedEx Ground is faster to more locations than UPS Ground. So you can get shipments  
delivered sooner, be more competitive, improve customer satisfaction, and save money.  
FedEx Ground offers cost-effective, day-definite delivery with transit times supported by a  
money-back guarantee.

Up to 20% off FedEx Express 
international services
Reach more than 220 countries and  
territories with FedEx Express inter-
national services. With a simplified 
customs process, reaching the global 
marketplace has never been easier.

Enroll today! 
Just go to fedex.com/floridabarsavings 
and enter passcode FLBAR100. Or call 
1.800.475.6708.

Florida Bar members
saved an average of  
$437 last year
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Tax Section CLEs Available for Purchase
 2016 Ullman Year in Review (Course No. 2392)

35th International Tax Conference (Course No. 2331)

2017 Annual Wealth Protection Program (Course No. 2332)

Advanced Income Tax Planning for Family Business: The In’s, Out’s, and All About’s 
(Course No. 2329)

The Frances D. Sheehy Memorial Advanced Tax Procedure Seminar 
(Course No. 2333)


