
 I originally wrote this 
message on Halloween, 
which Jon Stewart prob-
ably considers the third 
holiest holiday in Juda-
ism. But since our Fall 
2010 is coming out a bit 
late, I thought I would 
update my message just 
prior to publication.

 As I am over the half-way mark as Chair, 
I do want to thank all of the members of the 
Tax Section who have volunteered numer-
ous hours to Section work. With your efforts 
my months as Chair have been a treat. Our 
Fall Meeting at the Marriott Waterside in 
Tampa was overall a very successful event. 
Over 100 attended the CLE dedicated to 
Partnership Tax issues co-chaired by Richie 
Comiter and Cristin Keane. At the Federal 
Tax Division Meeting, Lowell Walters gave 
an excellent overview of issues relating to 
employee benefits for the non-ERISA tax 
lawyer to understand and recognize. In the 
State Tax Division Meeting, we discussed a 
fix to Florida’s transferee tax liability statute 
(slipped in on the last day of the Legisla-
ture’s Spring Session) and a revised statute 
and comments have since been submitted 
to the Florida Department of Revenue and 
negotiated to what appears a favorable re-
sult (many thanks to Russ Hale for all his 
work). Also discussed and well under way 
is Chair Elect Nick Lioce’s project to update 
and publish a Florida Tax Section State Tax 
Treatise. Comments were also submitted on 
Circular 230 issues on behalf of the Section 
(kudos to Mike Lampert who did the bulk 
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of the work with lots of critique from other 
members of the Section, and his comments 
have been picked up in the professional 
publications). Later in the day, the AAA-CPA 
provided a program on Captive Insurance 
which Nick Lioce put together. Special guest 
Jerry Hesch added some great practical tips 
to the discussion. As you can readily see, at-
tendance at meetings provides opportunities 
for CLE at no cost, as well as the opportunity 
to discuss practical tax and office issues with 
your peers.
 The Tax Section sponsored a reception 
for Charlie Egerton at the ABA Tax Sec-
tion meeting in Boca Raton in honor of his 
ascension to Chair of the ABA Tax Section. 
Charlie is a past Chair of our Section as 
well as a past recipient of the Gerald T. Hart 
Outstanding Tax Attorney of the Year Award. 
The Florida Bar Tax Section was well repre-
sented. Thanks to Mike Minton for assisting 
us in organizing the event, and the firms who 
co-sponsored the event with the Tax Section: 
Dean, Mead, Egerton, Bloodworth, Cap-
ouano & Bozarth, P.A.; Henderson, Franklin, 
Starnes & Holt, P.A.; Jones, Foster, Johnston 
& Stubbs, P.A.; and Proskauer.
 At the Directors Meeting on January 22nd, 
thanks to prompting from some of our past 
chairs (Lauren Detzel, Don Tescher, and Lou 
Conti most notably) the Tax Section par-
ticipated with BLS and RPPTL in a unified 
approach to the “Olmstead Patch” legislation 
and took on two new tax projects. The first is 
a study of the reporting and penalty provi-
sions of the Federal and Florida tax codes 
with an eye towards uniformity, which will be 
led by Rick Josepher. The second is to attempt 
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Message from the Chair-Elect
By Domenick R. Lioce, Esquire, Nason, Yeager, Gerson, White & Lioce, P.A., West Palm Beach, FL

  I have almost completed the 
plans for the meetings to take place 
in the fiscal year 2011-2012. Please 
plan ahead to attend!

 • Organizational meeting: July 
1-4, 2011 at Amelia Island;

 • Fall meeting: tentatively sched-
uled for October 14-15, 2011 in Or-
lando (venue to be determined);

 • Directors’ meeting: in Miami 
(date to be determined); and

	 •	Annual	meeting: PGA National Golf Resort & Spa 
in Palm Beach Gardens May 3-5, 2012.

 Final dates and locations will be updated in our next 
issue.
 The most significant project that I have planned 
for my year will be the update and publication of the 
Florida State and Local Tax Manual that was produced 
26 years ago?? by our organization. The book has never 
been updated, as originally intended. We plan to have 
it published and updated every year. We still have a few 
sections that are available for an author, and we always 
need editors. Bill Townsend has agreed to serve as the 
ground master editor for this effort. Anybody wishing 
to become involved please contact me or Bill.
 My theme for my term will be to “Serve the Entire 
Section.” By this I mean we will not have one kind of 

seminar (estate planning or procedure or corporate). I 
am working with Mark Scott to design programs for all 
three meetings to incorporate different types of in-depth 
continuing education for all members. For example, the 
October CLE program is planned to be a business succes-
sion planning seminar that will be organized in conjunc-
tion with the American Association of Attorneys-CPAs. 
This will include a full day seminar on Friday covering 
all aspects of succession planning, a 4-hour seminar 
Saturday afternoon on accounting issues related to 
succession planning, and a topic to be determined for 
Sunday morning. We have not come up with topics for 
the other two dates, but of course we will still have 
the Ullman Year in Review in July along with another 
3-hour AAA-CPA seminar. For April of 2012, I cannot 
decide between having another “Idols” type seminar 
or perhaps something in corporate transactional tax. I 
would like to hear any ideas that you may have. Please 
email me with your thoughts.
 Lastly, I must let you know that I am very proud of 
Fran and Guy along with Jim Barrett and others who 
have worked diligently for the last two years to get our 
budget back in balance. Not only will I continue that 
effort, but I want us all to look for additional sources 
of revenue to enhance the benefit that we can provide 
to our members. This includes not only acquiring new 
sponsors, but new ways that they can provide us ser-
vices that we do not have such as webinars, meetings, 
etc. The intention of the state and local tax book will 

be to create revenue. I have already 
spoken to one publishing house, and 
if we can get them to publish it for 
us, there will be an annual check 
written to the Tax Section. Creative 
ideas like this will keep us from en-
tering the kind of financial problems 
we had three years ago. We have cut 
expenses down to the bone. Now itis 
time to increase revenue. Again, if 
you have any ideas, do not hesitate 
to contact me.
 I will be working on committee as-
signments over the next six months. 
I hope to finish prior to the 2011 
annual meeting. Please review the 
various committees and email me if 
you have any interest in serving on 
one or more of them.
 For those of you who do not know 
how to open up your Tax Section 
Directory or the Tax Section Web-
site, my email is dlioce@nasonyea-
ger.com, and my phone number is 
561.686.3307. Talk to you soon!© 2010 Morgan Stanley Smith Barney LLC. Member SIPC.

Matthew T. Shafer 
Senior Vice President  
Family Wealth Director, Financial Advisor 
Morgan Stanley Smith Barney Financial Center
595 S. Federal Hwy., Suite 400
Boca Raton, FL 33432
561-393-1507 • 800-327-0144 
matthew.shafer@mssb.com
www.fa.smithbarney.com/shaferbarberwinkler

A Morgan Stanley Company 

N
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Charles H. Egerton Selected to Chair the 
ABA’s Section of Taxation

 Charles H. Egerton, an Orlando, Florida-
based shareholder in the Florida law firm 
Dean Mead, Egerton, Bloodworth, Capouano 
& Bozarth, P.A., has been selected to chair 
the American Bar Association’s Section of 
Taxation, the nation’s largest organization 
of tax lawyers. He will serve a one-year 
term, to be succeeded by William M. Paul 
of the Washington, D.C. office of Covington 
& Burling LLP, who was chosen to serve as 
chair-elect.
 Egerton is a tax and corporate attorney 
whose work emphasizes tax planning for 
real estate transactions. His practice areas 
include tax free exchanges; tax structuring of joint ven-
tures; negotiating and drafting partnership and LLC 
agreements, mergers, sales and acquisitions of busi-
nesses; and handling tax controversies at the audit, trial 
and appeals levels.
 Egerton previously served in several leadership posi-
tions within the Section of Taxation, including as chair of 
its Partnerships and LLCs Committee, as liaison to the 
AICPA and liaison to the Small Business/Self-Employed 

Division of the IRS. He has also served as 
vice-chair of committee operations of the 
section, and as a member of its council. He 
is a fellow of the American College of Tax 
Counsel and the American Bar Founda-
tion, and a trustee and former chair of the 
Southern Federal Tax Institute.
 Egerton also served as chair of the Flor-
ida Bar Tax Section, and chaired its Tax 
Certification Committee. He is a fellow at 
the Florida Bar Foundation, and former 
chair and board member of the Commu-
nity Foundation of Central Florida.
 Egerton has been recognized in The Best 

Lawyers in America every year for the past 26 years, and 
in Chambers USA for the past seven years. He has been 
honored in Florida Trend Magazine’s Florida Legal Elite, 
in Florida Super Lawyers Magazine and in the Inter-
national Who’s Who of Corporate Tax Lawyers. Egerton 
received the Gerald T. Hart Award for Outstanding Tax 
Attorney in the state of Florida in 1998.
 The Tax Section commends Mr. Egerton on his 
accomplishments. 

Call us at 941-951-0443. 
Let us help you simplify the complex for your clients.

WealthEnjoyment.com
Securities and Investment Advisory Services offered through NFP Securities, Inc., 
Member FINRA/SIPC. Investment Advisory Services may also be offered through As-
set Management Partners a Registered Investment Adviser. Udell Associates & Asset 
Management Partners are affiliates of NFP Securities, Inc. None of the above-named 
firms offer tax or legal advice.

From Estate Planning to Wealth Enjoyment

From Estate Planning to Wealth Enjoyment

We make the 
Complex Simple.

Bruce Udell
CLU, ChFC,
MCEP®, RFC

Estate and trust planning, wealth and asset 
management, income tax planning and philanthropy.
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MARK YOUR  
CALENDARS

For These important section 
Meeting & Cle dates:

April 29, 2011
Transfer Tax Idols Revisited

Hyatt Regency Coconut Point in Bonita Springs, 
Course #1192

April 28 - May 1, 2011
Tax Section 33rd Annual Meeting

Hyatt Regency Coconut Point
Reservation cut-off date & phone number:  

March 28th / 239-444-1234

May 13, 2011
Annual Wealth Protection 2011

Fort Lauderdale, Course #1194

May 19 - 20, 2011
State Tax Conference 2011

Caribe Royale Resort
Orlando

July 1 - 4, 2011
2011 Organizational Meeting

Amelia Island Plantation (Omni Resort)
Reservation cut-off date & phone number:  

June 8th / 904-261-6161

For more information contact: 
Ashlea Wiley at 850-561-5624 / awiley@flabar.org

Schedules, Registration Forms and Hotel Information  
are posted on the Tax Section’s website at  

http://floridataxlawyers.org/  
as they become available.

Bank and trust products from KeyBank National Association,  
Member FDIC and Equal Housing Lender. Investment products are:

NOT FDIC INSURED • NOT BANK GUARANTEED  
• MAY LOSE VALUE • NOT A DEPOSIT • NOT INSURED BY ANY 

FEDERAL OR STATE GOVERNMENT AGENCY

©2010 KeyCorp ADL1377

Helping you build wealth begins with earning your 
trust. Our team of relationship managers offers 
expertise in banking, investments, and trust, as 
well as the personal service you’re looking for. 
For an integrated and objective approach to 
managing wealth, turn to Key Private Bank.

call  Tim Peters, 561-775-6534

trust
Our guiding financial principle.
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IRS Proposes Regulations on 
Classification of Series LLCs

By Guy E. Whitesman, Esq., Henderson, Franklin, Starnes & Holt, PA., Fort Myers, FL

 The Internal Revenue Service (“IRS”) published pro-
posed regulations on Series Limited Liability Companies 
(“Series LLCs”) and Cell Companies (collectively “series-
organizations”) in the Federal Register on September 
14, 2010 (75 FR 55699). Basically, Series Organizations 
are companies which under a particular jurisdiction’s 
law are treated as one entity, but within the entity have 
series or cells (“series”) which may have differing mem-
bers, assets, and liabilities, as well as differing relations 
with other series within the same series organization 
or with the series organization itself. The proposed 
regulation provides interim guidance on the proper 
classification of domestic series organizations as well 
as foreign series organizations involved in insurance. 
As discussed below, the proposed regulations generally 
look to each series and its relationship with other series 
and the series organization to make the classification 
determination.
 According to the background information accompany-
ing the proposed regulation the following domestic juris-
dictions have adopted some form of series organization: 
Delaware; Illinois; Iowa; Nevada; Oklahoma; Tennessee; 
Texas; Utah; and, Puerto Rico. Thus, Florida as well as 
the vast majority of states, do not have a Series LLC 
statute. Accordingly, it is not clear under Florida law, the 
consequences of doing business in Florida as a cell of a 
Series LLC. How should a particular series or cell qualify 
to do business under Florida law? Should the Series LLC 
register to do business on behalf of the cell and register 
the cell as a fictitious name? Should the entity attempt 
to register the cell, even though the cell has no existence 
for state law purposes as a separate entity apart from 
the Series LLC? Will the organizational jurisdiction’s 
separation of liability of the cell from other cells or the 
Series LLC itself stand up in Florida when a cell is doing 
business in the Florida? Conservative practitioners will 
likely avoid using a cell to do business in states without 
similar Series LLC statutes. A possible solution may be 
to form a stand alone subsidiary owned by the cell to 
actually conduct the intended business.
 The proposed regulations provide that the classifica-
tion of a series within a series organization for federal 
tax purposes is a matter of federal tax law. Proposed 
Amendment § 301.7701-1(a)(5)(iii) states “…[w]hether 
a series that is treated as a local law entity under 
paragraph (a)(5)(i) or (ii) of this section is recognized 
as a separate entity for Federal tax purposes is deter-
mined under this section and general tax principles.” 
Unfortunately, the proposed regulations do not address 
employment tax or benefit issues at this time. While it 
would appear that such matters should follow the entity 
classification, these matters have been reserved due to 
concerns about clashes between local law classification 

of employers and employees which may differ from fed-
eral tax law classifications.
 As to domestic series organizations the proposed 
regulations look to traditional entity classification cri-
teria (along with check the box defaults) to determine 
classification of a particular series based on an ap-
plication of local law. For instance, if under local law a 
series has only one beneficial owner and its assets and 
liabilities are insulated from other series within the 
series organization or the series organization itself, it 
may be a disregarded entity or an association treated 
as a corporation.
 The example contained in the Proposed Amendment 
to Treas. Reg. §301.7701-1(a)(5)(x), Example 1sums up 
the analysis:
 …Domestic Series LLC. (i) Facts. Series LLC is a se-
ries organization (within the meaning of paragraph (a)
(5)(viii)(A) of this section). Series LLC has three mem-
bers (1, 2, and 3). Series LLC establishes two series (A 
and B) pursuant to the LLC statute of state Y, a series 
statute within the meaning of paragraph (a)(5)(viii)(B) 
of this section. Under general tax principles, Members 
1 and 2 are the owners of Series A, and Member 3 is the 
owner of Series B. Series A and B are not described in 
§ 301.7701-2(b) or paragraph (a)(3) of this section and 
are not trusts within the meaning of § 301.7701-4.
 (ii) Analysis. Under paragraph (a)(5)(i) of this sec-
tion, Series A and Series B are each treated as an entity 
formed under local law. The classification of Series A 
and Series B is determined under paragraph (b) of this 
section. The default classification under § 301.7701-3 of 
Series A is a partnership and of Series B is a disregarded 
entity…

continued, next page
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IRS PROPOSES REGULATIONS
 from previous page

 The general rule is that each series is going to be 
treated as an entity, whether or not under local law it is 
treated as a separate juridical person. Proposed Amend-
ment§ 301.7701-1(a)(5)(i). Ownership of a series, and of 
the assets associated with a series, is determined under 
general tax principals, and should typically be based 
on beneficial rights and obligations of persons with 
respect to a series, and as such legal title alone is not 
determinative. Proposed Amendment § 301.7701-1(a)
(5)(vi). In looking at who is the taxpayer and who owes 
the tax, if under local law, assets of one series could be 
used to pay liabilities of another series or the series or-
ganization, federal tax may be collected from the same 
parties. Proposed Amendment § 301.7701-1(a)(5)(vii). In 
considering these issues it should be kept in mind that 
the definition of a series is the segregation of assets and 
liabilities. Proposed Amendment § 301.7701-1(a)(5)(viii)
(C) provides that “…[a] series is a segregated group of 
assets and liabilities that is established pursuant to a 
series statute (as defined in paragraph (a)(5)(viii)(B) of 
this section) by agreement of a series organization (as 
defined in paragraph (a)(5)(viii)(A) of this section). A 
series includes a series, cell, segregated account, or seg-
regated portfolio, including a cell, segregated account, 
or segregated portfolio that is formed under the insur-
ance code of a jurisdiction or is engaged in an insurance 
business. However, the term series does not include a 
segregated asset account of a life insurance company…
or other arrangement that permits debts and liabilities 
of other series or the series organization to be enforce-

able against the assets of a particular series….” 
 As to foreign series organizations, the proposed 
regulations indicate that if a series established under a 
foreign jurisdiction would be considered engaged in the 
insurance business if it were a domestic company, then 
it would be classified under the regulations as a corpora-
tion. Under IRC Section 7701(a)(3) and current Treas. 
Reg. § 301.7701-2(b)(4) any company in which more than 
half the business during the taxable year is the issuing 
of insurance or annuity contracts or the reinsuring of 
risks underwritten by insurance companies is engaged 
in the insurance business.
 The proposed regulations incorporate a new filing ob-
ligation with respect to series organizations. Proposed 
Amendment § 301.6011-6(a) requires each series and 
series organization to “file a statement for each taxable 
year containing the identifying information with re-
spect to the series or series organization as prescribed 
by the Internal Revenue Service for this purpose and 
shall include the information required by the state-
ment and its instructions.” The exact information to 
be included in the statement is still being considered 
by the IRS and Treasury Department. However, the 
preamble to the proposed regulations indicates that 
the information being considered includes: “(1) the 
name, address, and taxpayer identification number of 
the series organization and each of its series and status 
of each as a series of a series organization or as the 
series organization; (2) the jurisdiction in which the 
series organization was formed; and (3) an indication 
of whether the series holds title to its assets or whether 
title is held by another series or the series organization 
and, if held by another series or the series organization, 
the name, address, and taxpayer identification number 
of the series organization and each series holding title 
to any of its assets.” The due date for the statements 
will be March 15th of the year following the period for 

which the return is made. Proposed 
Amendment § 301.6071-2(a).
 The series classification regula-
tions will become effective when the 
final regulations are published in 
the Federal Register. Thereafter, the 
rules will apply to any series organi-
zation unless an exception applies. 
The proposed regulations provide 
some transitional protection for prior 
classification. The most notable of 
which applies to entities formed prior 
to September 14, 2010, which consis-
tently treated the series organization 
and the series as one entity (unless 
fifty percent or more of the owner-
ship interests are held by persons 
who did not hold their interests prior 
to September 14, 2010). Proposed 
Amendment § 301.7701-1(f). Howev-
er, for the most part, series and series 
organizations will need to adopt the 
classification scheme proposed by the 
rules when finalized.

Certi�ed Public Accountants & Business Advisors

•  Construction contractors
•  Condominium associations
•  Food service companies
•  International companies
•  IT firms
•  Manufacturers
•  Not-for-profit organizations

•  Professionals including:
    -  Attorneys
    -  Physicians
    -  Athletes
    -  Entertainers
•  Real estate companies
•  Retailers
•  Wholesalers

The Firm’s highly diversified clientele includes clients of all types and sizes.
Our clients include:

With offices in West Palm Beach, Stuart, Pittsburgh and Philadelphia, Alpern 
Rosenthal provides a full range of auditing, accounting, tax, financial planning, 
property management, litigation support, business valuation, and consulting 
services to individuals, businesses, trusts and estates. 
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 Ronald G. Hersch
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Members of the Tax-Section of The Florida Bar

The Emerick – Hersch Wealth Management Group is pleased to be a sponsor for the Tax-Section of the Florida 
Bar for the 2010-2011 year. We look forward to seeing and meeting you at one or more of the coming years 
sponsored events.

As the financial services industry becomes increasingly more complex it presents the challenge of providing 
the best possible client experience.

We believe our team structure offers enhanced intellectual capital and superior knowledge in the areas of 
Financial Planning, Investment Management, Liability Management, Philanthropic and Estate Planning.

It is our goal to provide you and your clients with advice that will help you improve their life.

The principal members of the Emerick-Hersch Wealth Management Group within UBS Financial Services, 
Inc. are:

Dale L. Emerick - Vice President-Investments
Dale, received a BSBA from University of Florida in Finance and Economics, lives in Palm Harbor, Florida 
and brings over 30 years of experience with UBS to the team. 

Ronald G. Hersch- Vice President Investments
Ron, received a BA from the City College of NY, and both a MA and a PH.D from Clark University, lives in 
St. Petersburg, and has 38 years of investment and business experience.

The Emerick – Hersch Wealth Management Group has offices in Clearwater, and St. Petersburg, Florida. We 
are always available for a conversation.

Dale Ron

Dale L. Emerick Ronald G. Hersch
Vice President-Investments Vice President-Investments
Advisory & Brokerage Services Advisory & Brokerage Services 
Wealth Advisor, Senior Portfolio Manager Accredited Asset Management Specialist
727-507-2547  727-892-2508
dale.emerick@ubs.com ronald.hersch@ubs.com
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Treasury’s Interim Guidance on Codified 
Economic Substance Doctrine Lacks Substance

By Steven Hadjilogiou, Esq., Baker & McKenzie, LLP, Miami, FL

 The economic substance doctrine was codified and en-
acted into law on March 30, 2010, in the Health Care and 
Education Reconciliation Act. The new code provision 
found in Code1 § 7701(o) was an attempt by Congress to 
codify the common law doctrine of economic substance. 
Thus, it necessarily relied on prior common law court 
decisions as its basis. Code § 7701(o) provided that a 
“relevant” transaction lacks economic substance unless 
both prongs of the conjunctive economic substance test 
are met. This conjunctive test had already been ad-
opted by the 11th Circuit, which includes Florida in its 
jurisdiction. Therefore, the codification of the economic 
substance doctrine did not change the test that was 
already administered in Florida.
 The legislative history does not include an extensive 
list of transactions that are deemed relevant. However, 
the legislative history does contain a short nonexclusive 
list of transactions that “under longstanding judicial 
and administrative practice are respected” and were 
apparently intended to be excepted from the application 
of the economic substance doctrine. The transactions 
listed were: the choice between capitalizing a business 
enterprise with debt or equity; a US person’s choice 
between utilizing a foreign corporation or a domestic 
corporation to make a foreign investment; the choice to 
enter a transaction, or series of transactions, that con-
stitute a corporate organization or reorganization under 
subchapter C; and the choice to utilize a related-party 
entity in a transaction, provided that the arm’s length 
standard of Code § 482 and other applicable concepts 
are satisfied. See H.R. Rep. 111-443 at 296.
 Under the codified economic substance test, a transac-
tion shall be treated as having “economic substance” only 
if the transaction changes in a meaningful way (apart from 
Federal income tax effects) the taxpayer’s economic posi-
tion, and the taxpayer has a substantial purpose (apart 
from Federal income tax effects) for entering into such 
transaction. A taxpayer may rely on the potential for profit 
to meet either, or both, of the prongs of the economic sub-
stance test, but only if the present value of the reasonably 
expected pre-tax profit is “substantial” in relation to the 
present value of the expected net tax benefits that would be 
allowed if the transaction were respected. The Code provi-
sion did not elaborate on what is considered “substantial.”
 A new penalty provision was also added under Code 
Section 6662(b), which provided that the Code Section 
6662(a) 20% accuracy-related penalty should apply to any 
underpayment attributable to any disallowance of a tax 
benefit because a transaction lacks economic substance, 
or fails to meet any similar rule of law. Also, the 20% pen-
alty will be doubled to 40% in any case in which the trans-
actions giving rise to such disallowed tax benefit are not 
properly disclosed in a tax return or statement attached 
to the tax return. Based on the foregoing, the new penalty 
provisions apply to not only tax benefits disallowed based 

on transactions lacking economic substance but also to 
tax benefits disallowed based on transactions that are 
disregarded based on doctrines that are “similar” to the 
economic substance doctrine. However, the provision and 
accompanying legislative history did not clarify what is 
considered a similar transaction.
 On, September 13, 2010, the IRS released highly 
anticipated Notice 2010-62, which provided guidance 
on the codified economic substance doctrine. The Notice 
clarified when a transaction is adequately disclosed for 
purposes of the newly enacted penalty provisions. The 
transaction must be reported with a timely-filed original 
return (with extensions) or a qualified amended return 
(as defined under Treas. Reg. § 1.6664-2(c)(3)). The dis-
closure will be considered adequate under Code § 6662(d)
(2)(B) only if it is made on Form 8275 or 8275-R, which 
requires that there be substantial authority for the tax 
treatment reported on the return or that the relevant 
facts of the transaction be adequately disclosed and that 
there be a reasonable basis for the tax treatment reported. 
Furthermore, if the transaction is a reportable transac-
tion, the adequate disclosure requirements must meet 
the requirements previously described plus meet the 
disclosure requirements found in the Treasury Regula-
tions issued under Code § 6011. The foregoing reporting 
requirements should be considered in conjunction with 
the newly proposed reporting requirements for uncertain 
tax positions (“UTP”). The UTP rules generally apply 
to taxpayers with assets of at least $10 million who, for 
financial accounting purposes, have recorded an account-
ing reserve for a potential federal income tax liability.
 Moreover, Notice 2010-62 reiterated what is already 
stated in Code § 7701(o), which is that taxpayers 
must use the conjunctive two-prong test to determine 
whether a transaction shall be treated as having eco-
nomic substance. Notice 2010-62 further stated that 
it will apply case law under the common law economic 
substance doctrine to determine whether both prongs 
of the test have been satisfied. Furthermore, Notice 
2010-62 stated that the IRS will rely on case law to 
determine the circumstances in which the economic 
substance doctrine is “relevant” and also when the 
present value of pre-tax profit is “substantial” when 
compared to the present value of expected net tax 
benefits. Finally, Notice 2010-62 provided that the IRS 
will not issue any private letter rulings on whether the 
economic substance doctrine is relevant to any trans-
action or whether any transaction complies with the 
requirements of Code § 7701(o). Current case law does 
not set out rules regarding what is “substantial” that 
can be readily generalized. Notice 2010-62 provided no 
further guidance on these issues and provided no hope 
that such guidance is forthcoming.

Endnote:
1 Internal Revenue Code of 1986.
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The Plight of Single Member LLCs in 
Florida and Alternatives to Consider
By Seth R. Kaplan, Esq., Bilzin Sumberg Baena Price & Axelrod, LLP, Miami, FL

 As the 2010 hurricane season approached this past 
summer, a recent decision by the Florida Supreme Court 
last June cast a dark cloud over the use of single member 
LLCs in Florida. The following is a brief summary of the 
case and options that one may want to consider when doing 
business in the form of a Florida limited liability company. 
 In a rather egregious case involving a credit card 
scam and a judgment against the defendants for over 
$10 million in restitution, the Federal Trade Commission 
was successful in compelling the defendants to surren-
der their interests in certain single-member LLCs to a 
receivership. The defendants had argued that the FTC’s 
remedy was limited to a “charging order.” Charging order 
protection, historically afforded to limited partners in a 
limited partnership, prevents a judgment creditor from 
levy and execution on the equity interest owned in an 
entity. Generally, in the case of a judgment against a lim-
ited partner where charging order protection applies, all 
a creditor can obtain is the right to receive distributions 
only if and when made by the limited partnership in the 
discretion of the general partner. The judgment creditor 
cannot foreclose on the limited partnership interest nor 
compel distributions or otherwise exercise ownership and 
control over the limited partner’s interest in the partner-
ship. The logic behind the charging order is to protect the 
other partners from having an unwanted creditor become 
a partner of theirs in the limited partnership. Unfortu-
nately, this rationale does not apply in the case of a single 
member LLC since, by definition, a single member LLC 
has only one owner. Nonetheless, prior to this case, it was 
perceived by many that single member LLC owners could 
avail themselves of such protection.
 In Olmstead v. FTC, No. SC08-1009 (Fla. June 24, 
2010), noted above, the Florida Supreme Court (seek-
ing to fashion a remedy in order to achieve the desired 
result) ruled that a judgment creditor is not limited to a 
charging order as the “exclusive remedy” in the case of a 
single-member LLC and may in fact foreclose and take 
control of the LLC. It went further and distinguished the 
LLC statute from the limited partnership statute which 
contains explicit language that the exclusive remedy of 
a judgment creditor is a charging order. Some commen-
tators have suggested that this differentiation by the 
court of the LLC statute from the limited partnership 
statute could mean that even multi-member LLCs may 
not enjoy the “exclusive remedy” protection currently 
held by limited partnerships. Members of the Florida 
Bar committee, in the process of revising the general 
LLC statute, are currently drafting legislation dealing 
with the issues raised by the Olmstead case in the hope 
that such will soon be enacted to clarify the law with 
regard to charging order protection as it relates to LLCs, 
at least in the case of multi-member LLCs.
 Judicial attacks on single member LLCs are not new. 

In the case of In re: Ashley Albright, 291 B.R. 538 (Bankr. 
D. Colo. 2003), a Colorado bankruptcy court permitted 
a bankruptcy trustee to take control over the single 
member LLC held by the debtor, focusing on the fact that 
there were no other members of the LLC that would be 
affected by the trustee having the rights of a member.
 Over the past few months since the Olmstead case 
was decided, there have been various articles, blogs and 
critiques written about this decision and what impact it 
will have on Florida single member LLCs and potentially 
Florida LLCs in general. Until a determination is made by 
the Florida legislature, there are a few options to consider:

 1. Have at least one other member. Although it is not 
clear what minimal percentage the other member or 
members should have, some professionals have sug-
gested not less than 1% to 5%, and at least one other 
member should be given significant rights with respect 
to management and distributions and liquidation. Note 
that, to the extent the addition of a member having a 
nominal interest is done with the intent to delay or de-
fraud creditors, the relevant laws relating to fraudulent 
transfers or creditors’ rights may be applicable.

 2. Single member LLCs can still be effective for 
“inside liability.” This involves liability from within 
the LLC and its underlying assets and operations, as 
opposed to the liabilities of the LLC owner. It is impor-
tant in this regard to keep the LLC operations separate 
from the owner’s personal matters in order to maintain 
the integrity of the LLC as a separate entity from its 
owner. Alternatively, a holding company structure may 
be utilized whereby multiple single member LLCs are 
owned by a single multi-member entity and not by an 
individual directly.

 3. Form the LLC in a state that has a favorable LLC 
statute. Delaware’s LLC statute relating to charging 
orders does not distinguish between single member or 
multi-member LLCs, and Wyoming’s LLC statute spe-
cifically provides charging order protection for single 
member LLCs. Nonetheless, there still may potentially 
be choice of law issues where state laws differ on the 
treatment of single member LLCs. Accordingly, the 
nature of the business and location of the LLC assets 
should also be considered in determining the type of 
entity and state of formation. Additionally, in certain 
egregious cases where the LLC is created primarily to 
hinder, delay or defraud creditors, there remains the risk 
that a court may attempt to pierce the charging order 
protection under general fraudulent conveyance law or 
under a constructive fraud theory.

 4. Update the Operating Agreement. Even in the case 
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of a multi-member LLC, one may want to consider hav-
ing buy-sell provisions in the operating agreement to 
buy out any interest subject to attachment by a creditor 
of one of the members, or to limit or eliminate the voting 
and management rights of an assignee of an interest 
unless agreed upon by the other members.

 5. Incorporate the LLC with your estate planning. 
Consider giving a small interest in the LLC to a trust 
for the benefit of children or have a trust or other family 
members contribute at least a nominal amount of assets 
to the LLC. This will provide the foundation for further 
estate planning where the LLC combined with the trust 
can be used to shift wealth to future generations free of 
gift and estate tax. The gift tax exemption remains at 
$1,000,000 per person for 2010, and the estate tax returns 
next year with an exemption of only $1,000,000. Both the 
gift tax and estate tax rates will be at 55% in 2011.

 Pursuant to Internal Revenue Service Circular 230, 
we are required to advise you that if there is any tax 
advice contained herein, it is not intended to be used, 
and cannot be used, by the addressee or any taxpayer, for 
the purpose of avoiding penalties that may be imposed 
under the Internal Revenue Code.
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At A Glance 

• Founded in 1907

• Privately owned

• Focused exclusively on managing
wealth for individuals and families
as well as their businesses, trusts,
and foundations

• Oversee more than $54 billion for
approximately 2,000 clients

• $10 million minimum

Client Service

• 3:1 client-to-staff ratio is among
the best in the industry

• 10-year client asset retention rate
of 98% reflects high satisfaction 

• Senior Client Account Managers have
23 years of experience, on average

• Close collaboration with clients’
accountants and attorneys 

Key Characteristics

• Private ownership — results in
independence, clarity of purpose,
organizational stability, and 
service continuity

• Alignment of interests — clients,
owners, and employees invest 
side by side

• Objective advice — no investment
banking, brokerage, underwriting,
or commercial lending operations,
and no product inventory

• Innovative investment platform —
combining internal and external
managers to deliver superior 
long-term performance

• Stability — sound business practices
(e.g., not leveraging balance sheet)
ensure long-term strength

Comprehensive Investment and Wealth Management 
A multidisciplinary team works with each client — and their personal
advisors — to create a long-term wealth plan that integrates investment
management with tax strategies, estate planning, and more. 

Investment management. Our recommendations combine a client’s long-term
goals and ability to withstand short-term market setbacks with a centralized
strategy that reflects the firm’s best thinking. 
• Proactive asset allocation recommendations
• Global mix of equities, fixed-income securities, credit investments,

commodities, hedge funds, and private equity
• Combination of internal and external managers — sometimes within

the same portfolio
• Disciplined, research-driven investment process 
• Concentrated portfolios of our “best ideas” in which we have strong

convictions

Globally Balanced Portfolios

Bessemer’s recommendations include a full array of asset classes, reflect our overall asset allocation
advice, and may be adjusted due to changes in market conditions. Because each client has different
spending needs, liquidity requirements, time horizon, risk tolerances, and tax circumstances, individual
implementation will vary. Bessemer private equity, real estate, and hedge fund of funds are not suitable
for all clients and are only available to qualified investors.

Wealth management. A senior Client Account Manager harnesses the
firm’s diverse resources and works in concert with a client’s legal and
tax advisors to address an array of needs. Our high caliber staff includes
certified public accountants, former trust and estate attorneys, and former
investment bankers. 

Most advisory services are included as part of our investment manage-
ment fee

Bessemer Trust: Collaborating in Clients’ Best Interests

Data as of December 2009.

Visit us on the web at www.bessemer.com.

• Legacy Planning
• Tax Strategies
• Insurance Advisory
• FamilyWealth Stewardship

• Philanthropic Advisory
• Concentrated Holdings Strategies
• Real Estate Advisory
• Next Generation Education
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Lauren Y. Detzel 
Named 2011 Orlando Tax Lawyer  

of the Year by Best lawyers®
 Best Lawyers has named Lau-
ren Y. Detzel as the “Orlando Best 
Lawyers Tax Lawyer of the Year” 
for 2011. Detzel is a shareholder 
and the chair of the Estate and 
Succession Planning Department 
at Dean, Mead, Egerton, Blood-
worth, Capouano & Bozarth, P.A. 
She is Board Certified in Wills, 
Trusts, and Estates by the Florida 
Bar. Detzel specializes in tech-
niques to reduce or avoid paying 
estate tax such as family limited 
partnerships, grantor retained 
annuity trusts (GRATs), sales to intentionally 
defective trusts, charitable trusts, lifetime gifts, 
and generation skipping trusts.
 A particular emphasis of Detzel’s practice 
includes planning for the succession of closely 
held or family business. She also handles many 
contested tax matters in the transfer tax area, 
ranging from audits of returns and administra-
tive appeals within the IRS, to Tax Court and 
Federal District Court litigation. Detzel handles 
the entire gamut of administration of estates 
and trusts, including contested matters of will 
and trust interpretation and reformation.
 “This is a well-deserved honor for our es-
teemed colleague, Lauren, whose leadership, 
integrity, and dedication to her clients and the 
practice of law continues to elevate the profile 
of the legal profession and our firm both region-
ally and nationally,” said Michael D. Minton, 
president of Dean Mead.

 As an adjunct professor for 
the University of Florida Col-
lege of Law since 1989, Detzel 
has taught an Estate Planning 
class and has lectured on Ethics. 
Additionally, she often speaks 
on a variety of Trust and Es-
tate Planning topics for such 
organizations as, the University 
of Miami Heckerling Institute 
on Estate Planning, Southern 
Federal Tax Institute, Ameri-
can College of Trust and Estate 
Counsel, ALI-ABA, Florida Bar, 

and Practicing Law Institute.
 She is recognized for her experience and 
knowledge, having been repeatedly listed as 
an outstanding lawyer by The Best Lawyers 
in America, Chambers USA, Florida Trend 
Magazine’s Legal Elite, Florida Super Law-
yers Magazine, and Orlando Magazine. She is 
also the recipient of the 2005 Gerald T. Hart 
Award as the Outstanding Tax Attorney in 
the State of Florida by The Florida Bar Tax 
Section. She is a former Chair of the Tax 
Section of the Florida Bar and a member of 
ACTEC.

Detzel earned her law degree from the University 
of Florida College of Law and her undergradu-
ate degree from the University of Louisville. She 
is admitted to practice in the state of Florida, 
U.S. District Court for the Middle District of 
Florida, and the U.S. Tax Court.
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Entry and Exit Strategies Into China – 
Issues Creating New Tax Burdens

By Margarita P. Muina, Esq., Margarita P. Muina, P.A., Miami, FL

1. Inbound into China - Hong Kong is not China 
under US-China income tax treaty.1
 The US-China Income Tax Treaty (the “Treaty”) limits 
to 10% the income tax burden China or the US can impose 
on interest, dividends, royalties, and similar ”passive 
income” earned from within the respective nation by the 
nationals of the other nation. The beneficiary of the pay-
ment must meet the “residency” definition set forth in 
the Treaty (Article IV) as well as other Treaty and fiscal 
limitations. The tax is collected by withholding charged 
to the person making the payment “at source” who later 
is also charged with remitting the payment to the fisc and 
filing the requisite information and transmittal forms. 
The Treaty’s favorable rate is 20%, which is less than the 
30% tax rate imposed by the Internal Revenue Code and 
its Treasury Regulations on similar payments.2 In other 
words, US persons paying interest to Chinese companies 
must withhold 10% if the payor reasonably believes that 
the Treaty applies. If the Treaty did not apply (and if no 
other income tax treaty were available), the US person 
must withhold the full 30% before making each pay-
ment. In either case, the US person is also charged with 
observing all filing requirements such as obtaining the 
proper documentation from the payee as the ultimate 
beneficiary of the payment, etc.3 The issue is also relevant 
to the counter party to the transaction because it will see 
a lesser rate of return on its investment due to the 20% 
extra tax if the treaty were not to apply.

 a. Direct Investment - New York Guangdong Finance 
Inc. v. Comr
 The facts cited in the Fifth Circuit’s opinion in New 
York Guangdong Finance Inc. v. Commissioner, [insert 
vite] (5th Cir. 2009) are as follows: A US company ex-
tended loans to two foreign companies. One company, 
GITIC was incorporated and conducted business in 
mainland China and the second company, GXE, was 
organized in Hong Kong and apparently conducted 
business in Hong Kong and mainland China. Neither 
foreign company was related to the US company, but 
GXE’s equity was 50% owned by GITIC, the mainland 
Chinese company. GXE’s possible residency in mainland 
China was not raised at trial, and the Fifth Circuit found 
GXE resided in Hong Kong becuase it was incorporated 
in Hong Kong and conducted business in Hong Kong 
(arguably to offset GXE’s claims that it was acting as an 
accommodation party or just as an agent of GITIC, the 
real “obligor” to New York Guangdong Finance, Inc. The 
Fifth Circuit hewed to the facts showing that GXE was 
paid interest independent of the interest paid to GITIC. 
Once it was found GXE was incorporated in Hong Kong 
and did not meet the Treaty definition of residency as a 
Chinese company under Article (2)(1), the Court had to 
find the US company liable for the 30% tax it failed to 

withhold on GXE’s behalf under IRC Sec. 881(a)4 and 
for penalties for not filing the tax returns due whether 
or not the treaty had applied.

 b. IRS Notice 97-40. US deems Hong Kong fiscally 
separate from China
 The Fifth Circuit’s holding in New York Guangdong 
Finance, supra, rests on the rationale of Notice 97-405 
(the “Notice”) confirming that the original language of 
Article (2)(1) limiting the geographic scope of the Treaty 
to mainland China remains unchanged even after China 
extended its jurisdiction over Hong Kong on July 1, 1997.6 
The Notice reasons that Chinese tax law still did not ap-
ply to Hong Kong on or after July 1, 1997.7 The Notice 
also cites US-Hong Kong Policy Act of 1992, Section 201 
and 22 U.S.C. Section5721 (1996) which in essence states 
that any change in US law relevant to Hong Kong must 
be made by express law or Executive Order.8

 c. Representative Office’s – China increases its scrutiny
 The activities conducted by “Representative Offices” 
(the “Rep. offices”) of foreign companies in mainland 
China may not give rise to revenue and in general, 
should be limited to market surveying, business liaisons, 
product introduction, and the like. Hence, the Rep. office 
does not rise to the level of a “permanent establishment” 
which would serve to “tie in” any income attributed to 
the establishment to China’s income tax jurisdiction. As 
of January 4, 2010, the State Administration for Indus-
try and Commerce (SAIC) and the Ministry of Public 
Security jointly released a Notice limiting the number 
of actual individuals within the Rep. office to four, stat-
ing that the foreign company must show documentation 
indicating it had been in existence for two or more years 
as of the time of applying for its certificate of Rep. office 
or extension and also allowing for “spot checks” to show 
no monetary transactions were taking place within three 

continued, next page
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8% marginal rate of tax reduced may not be cost effec-
tive if the exclusive rights must be disentangled from 
the overall rights. Lastly the revenue arising from the 
favored technology must be 60% of the total Chinese 
company revenues.

2. Exit or Reorganization Strategies – Capital 
Gains on sales of stock of Chinese companies
 On December 10, 2009, SAT issued Guo Shui Han 
[2009] No. 69811 (Notice) enlarging China’s scrutiny over 
companies formed in jurisdictions “where the effective 
tax burden is less than 12.5%” or where offshore income 
is not taxed. Under this Notice, China will tax the gains 
arising from transfers of shares of Chinese companies 
by offshore holding companies located in such “low or 
no tax” jurisdictions. The rate of tax presumably may 
be a non preferential 25%. Albeit to date it is unclear 
just how the SAT will enforce the terms of its Notice, 
the transferor (over whom China’s tax jurisdiction may 
or may not hold using a traditional comparative juris-
dictional analysis) must disclose information relevant 
to the transfer including any shareholder agreements 
within thirty (30) calendar days of the transfer. Capital 
Gains will be assessed on the difference between the 
direct equity investment or the “basis” of the invest-
ment in the hands of the transferor and the sales price 
or the price based on retained earnings (and in this the 
Chinese do not segregate pre- from post- 2008 earnings 
or earnings before and after the law is deemed effective). 
The only exception is for companies that were traded on 
a recognized exchange as of the time the Chinese sub-
sidiary was established. Absent this Notice, only sales 
of stock of Chinese companies holding more than 25% 
real estate holdings were taxable under the Treaty.12

Endnotes:
1 The Agreement Between the Government of the United States of 
America and the Government of the People’s Republic of China for 

the Avoidance of Double Taxation and the Pre-
vention of Tax Evasion with Respect to Taxes 
on Income, T.I.A.S. No. 12065, 1988-1 C.B. 414.
2 Id.
3 See IRC Sec. 871(a) taxes FDAPI (Fixed or 
determinable, annual or periodical income) at 
a fixed 30% flat rate (without deductions). IRC 
Sec. 1441 then obligates the payor to withhold 
the 30% unless the payor has at hand at the 
time of making payment the payee’s documen-
tation reasonably proving entitlement to a 
reduced treaty rate or exemption. IRC Sec. 871 
(b) taxes at regular progressive rates income 
net of related deductions “connected with a US 
business” i.e., activities giving rise to “business” 
revenues taking place within the geographic 
boundaries of the US.
4 IRC Sec. 881(a) imposes a 30% withholding tax 
on interest earned by foreign corporations just 
like IRC Sec. 871(a) imposes a 30% withholding 
tax on interest earned by foreign individuals 
and pass- through entities owned by foreign 
individuals.
5 Notice 97-40, 1997-2, C.B. 287, (07/14/97).
6 Article (2)(1) was negotiated on or about the 
same time as the 1984 Sino-British Joint Dec-
laration which allowed for China to extend its 
sovereignty over Hong Kong as of July 1, 1997 

months from the time the certificate of registration was 
issued or extended.9 The issuance of the Notice argu-
ably was prompted by false documentation or untaxed 
revenue- producing activities carried on by some Rep. 
offices of foreign companies. The Notice provides for 
administrative fines (beyond taxing the revenue from 
the purported profit making activities of the Rep. of-
fices). The term of the registration certificate is now 
limited to one year as of the time the Rep. office effects 
a change or extension. In effect the Rep. office becomes 
a “permanent establishment” which may likely “tie in” 
gains from sales or exchanges of stock of intangibles by 
the foreign parent company.

 d. China’s New Tax Incentive for “High and New 
Technology Enterprises”
 Under China’s 2008 Corporate Income Tax Law the 
marginal income tax rate of “high and new technology 
enterprises” (HNTE’s) is reduced from 25% to 15% 
provided it applies for reduced taxation by successfully 
showing that (a) the Company “resides” in China (and, 
conversely, is not a “resident” of Hong Kong, Macau or 
Taiwan); the company has been in existence for at least 
one year; and the company engages in a preferential 
field as published by the State Administration of Taxa-
tion (the “SAT”).10 The issue for most foreign companies 
holding IP? in low or tax haven jurisdictions is that the 
SAT requires the company applying for the reduced 
rate (which by definition must be a Chinese company) 
to own the “core” IP from which the revenues are de-
rived. It is possible for the foreign parent to grant an 
exclusive five-year license to the Chinese company for 
purposes of applying for the reduced taxation, still the 

ENTRY AND ExIT STRATIGIES

 from previous page
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Florida Bar
Master Card

Managing your day to day expenses can be challenging 
when you own your own firm. The Florida Bar, in 
conjunction with Bank of America, is offering loyal 
members a business credit card to help manage those 
expenses. The Florida Bar Business Credit Card with 
WorldPoints® Rewards gives you the reassurance of 
knowing that whenever you need to make a purchase 
for your business you have the flexibility to do so. You 
can even get a card for each member of your team, if 
you’d like, at no extra charge.

You will receive monthly statements in the mail, and 
you can go online to run reports as well and download 
your transactions right into your financial management 
software such as Quicken or QuickBooks. Bank of 
America also has specialized representatives to assist 
you 24 hours a day 7 days a week with your account. 

Your accounts are protected; there is protection for 
fraudulent charges and employee misuse insurance on 
all your credit cards. The Florida Bar Business Card 
with WorldPoints Rewards works for you, earning 
points that you can redeem for gift certificates, cash, 
travel, or merchandise.

Call 1-888-895-4904 and mention 
priority code UABGAH to apply or go 
to www.floridabar.org to apply for 
your card today. 
Credit card is issued and administered by FIA Card Services, 
N.A. Normal credit standards apply. WorldPoints is a registered 
trademark of FIA Card Services, N.A.

Board Certified 
attorney? Carry the 
Certification Flag!

If you’re heading to an interesting 
destination and would like to 
help promote board certification, 
please carry our flag! Visit the 
Certification flag Web page, at 

FloridaBar.org/certification, to 
track the flag’s travels.

Immediate past BLSE Chair Joni Armstrong Coffey 
of Miami visited the Parque Nacional Chiloe, a 
national park of Chile. Coffey is board certified 
in city, county and local government law. Former 
BLSE Chair Michael G. Tanner of Jacksonville, 
who is board certified in business litigation and 
civil trial, traveled to Cyprus, the third largest island 
in the Mediterranean. 
Robert Sugarman of 
Coral Gables, who is 
board certified in labor 
and employment law, 
journeyed to Badwater 
Basin,  the lowest 
elevation point in the 
Western Hemisphere, in Death Valley National 
Park, Death Valley, CA.

The flag is available to any certified lawyer who will 
carry it proudly and send us photos for posting on 
our Web page. Please contact BLSE consultant 
Lisa Tipton for more information: 850/561-5769.

even if the Treaty, and its Protocols were not effective until 1988.
7 The Notice also states that Hong Kong retains its own separate 
shipping and aircraft Agreement with the US. In fact, the US–China 
shipping and aircraft Agreement remains outside the 1984-1988 
US-China Income Tax Treaty & Protocol which does not provide for 
international operation of ships and aircrafts.
8 Notice 97-40, 1997-2 C.B. 287 (7/14/97)
9 The full title of the Notice is “Notice of Further Strengthening the 
Administration of Registration of Foreign Enterprises Resident Rep-
resentative Offices.”
10 The approved activities are: electronic Information technology; 
biology and medical technology; aerospace technology; new material 
technology; high tech services, new energy and energy conservation 
technology; resources and environment technology, and technology 
transformation of traditional industries. These categories as well as 
more than 200 sub categories of technologies, products and services 
are listed in the guidance issued by the Chinese government.
11 The full title of the Notice is “Notice on Strengthening the Admin-
istration of Corporate Income Tax Concerning Equity Transfer for 
Nonresident Enterprises”.
12 Space constraints do not allow for full analysis, but the author will 
be glad to answer any general or specific question posed by the reader 
to the best of her ability.
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Japan – More Staffers to Supervise 
International Tax Compliance as of April, 2011

By Margarita P. Muina, Margarita P. Muina, P.A., Miami, FL

 In a move that parallels the IRS’s recent actions, 
Japan’s National Tax Agency (Kokuzeicho) announced 
last September that it will seek to enlarge its workforce, 
especially in the area of international tax operations, 
starting next April, 2011. Japan applies its national 
income tax to its resident entities’ worldwide income. 
An entity is considered a resident of Japan if either its 
headquarters or principal office is located in Japan as 
defined under Japan’s Civil Code, but foreign entities 
claiming Japanese headquarters or principal offices 
in their registration will then become “dual” resident 
companies. In the case of US companies, subject to two 
competing worldwide income tax systems, Competent 
Authority es is left to apply its rather lengthy process 
to determine primary tax jurisdiction under the 2003 
US-Japan Bilateral Income Tax treaty. Still foreign en-
tities without a place of business in Japan will only be 
taxed on Japan-source dividends, interest, and royalties 
on a 20% gross basis withholding tax. Unlike the US, 
Japan does not have a “Branch Profits Tax” applicable 
to unincorporated entities doing business in Japan.

 Entities with paid in capital of over ¥100M, taxed at 
corporate rates of roughly 30%, will be more directly 
affected since they fall under the National Tax Agency, 
which acts directly or through one of the eleven Regional 
Tax Bureaus. Entities with less than paid-in capital of 
¥100 million may be less affected since they are super-
vised and audited by the Local Tax Agencies supervised 
by the Ministry of Public Management, Home Affairs, 
Post and Telecommunications.1

 Japan’s national income tax now applies a “corporate” 
tax to entities which are not “corporations” under rel-
evant law.2 For instance, a Corporate tax is imposed on 
a joint stock company, [kabushiki kaisha (KK)], an entity 
subject to corporate law similar to Delaware’s corporate 
statutes for publicly held companies. Since 2005, closely 
held entities may formed as Limited Liability Companies 
[godo kaisha (GK)], or Limited Liability Partnerships 
[yugen sekinin jigyo kumiai (LLP)] which are similar to 
their US counterparts but only GK’s and not LLP’s are 
subject to an entity level tax.3

 Japan’s entity level tax is integrated to the extent that 

Orlando | Tampa |  Member FINRA and SIPC | www.PCEcompanies.com 

Tax Audits, Shareholder 
Negotiations, Estate Planning, 

Ownership Changes or Expansions

Mergers & Acquisitions • Growth Capital • Advisory Services
Business Valuations • Fairness Opinions • ESOP Services • Indexes

Accurate, credible business valuations 
can be your key to success.
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continued, next page

parent entities treated as corporations (KK and GK) are 
able to exclude dividends from their income tax base if 
they own more than 25% of the equity of the subsidiary. 
For entities owning less than 25% equity, only one half 
of the dividend is excludible or alternatively a deduction 
is allowed.
 It will be interesting to watch and see how the 
newly enlarged agency interprets the unusual Article 
IV, “Residency” Clause of 2003’s US/Japan Bilateral 
Income Tax Treaty. The “Residency” clause as its name 
implies may be relied on to see which of the two sov-
ereign’s law primarily governs the entity as the law 
of the domicile while the “second” nation is by default 
the “source” jurisdiction. This is important since both 
nations tax its entities on worldwide income. Hence, a 
conflict of rules (and double taxation) is almost assured. 
Article IV of the US/Japan treaty specifically covers 
“special’ kinds??” entities. For instance, the Protocol 
to the Treaty???? references non-entity arrangements, 
or “sleeping partnerships,” and so no guess work, or 
analysis by analogy, is needed to ascertain which law 
primarily covers the arrangement itself and the par-
ties to the arrangement. Further, the Protocol specifies 
that Competent Authority may obtain information 
“held by financial institutions, nominees, or persons 
acting in an agency or fiduciary capacity (not includ-
ing information relating to communications between 
a legal representative in its role as such and its client 
to the extent that the communications are protected 
under domestic law), and information relating to the 
ownership of legal persons, and that the competent 
authority of each Contracting State is able to exchange 
such information in accordance with [the mechanism of 
Competent Authority].” This means that any informa-
tion obtained either by the US or Japanese fiscal au-
thorities from its taxpayers is available to the other fisc 
by following the mechanisms of Competent Authority 
(a lengthy and expensive process for any client). Lastly, 
the Treaty also contains a rather detailed “Limitation 
of Benefits” clause (Article 22) which normally is used 
to “back up” the “residency” clause for “triangular” ???? 
or transactions. Here the Protocol to the Treaty defines 
the amorphous “actively engaged in a trade or busi-
ness” in either Japan or the US (so that the person is 
entitled to claim treaty benefits) via a partnership or 
corporation as “anyone possessing at least 50 percent of 
the beneficial interest in the other (or, for a company, at 
least 50 percent of aggregate vote and value of the com-
pany’s shares) or if another person possesses, directly or 
indirectly, at least 50 percent of the beneficial interest 
(or, in the case of a company, at least 50 percent of the 
aggregate vote and value of the company’s shares) in 
each person.” This precision together with the enlarged 

attention Japan will place on international operations 
(worldwide compliance) is certain to furnish material 
for future columns.
 Also of interest to the enlarged staff will be Japan’s 
“transfer pricing” standards and withholding by Japa-
nese entities on payments to non Japanese and disclo-
sures beyond Japan’s already rather detailed disclosures 
required for direct investments and outside established 
markets indirect investments. All these should be the 
subject of review by the enlarged staff.

EU – Bank Tax & Levies on Financial Transactions 
– which publication is correct?
 The coverage of a often trod item, i.e., a proposed mill 
tax on a bank’s capital account and levies on “risky” 
financial transactions (both seeking to deter excessive 
risk taking and fund future bank bailouts) has jumped 
to the forefront, not due to newly gained insight, thesis, 
or development, but simply because it is being covered 
disparately by two important purveyors of financial 
news.
 On Tuesday, September 7th, BNA’s (Bureau of National 
Affairs) tally of “Daily Highlights” unequivocally trum-
pets that “EU Finance Ministers Mull Going It Alone On 
Banking, Financial Transaction Levies. . . The European 
Union will launch efforts Sept. 7 to pursue a bank tax as 
well as a financial service levy on its own, having failed 
to convince other Group-of-20 countries of the need for 
such measures in the wake of the economic. . . .” The 
ordinary meaning of the words seem to convey that the 
EU’s combined Finance Ministers are set to enact some 
version of a “bank tax” and a “financial services levy” 
unilaterally despite general opposition from the rest of 
the G-20 to both kinds of levies.
 Contrary to the BNA coverage cited above, the Finan-
cial Times, on the same date, stated in relevant part, 
“they (the Ministers) failed to reach any consensus on 
whether new taxes should be levied on Europe’s banks 
or financial services sector, an issue that creates sharp 
divisions among European governments.” Aside from 
the obvious decalage d’horaire, (meaning BNA’s piece 
may well rest on the best information available on the 
prior day since unlike FT, BNA does not update its 
“Daily Highlights” in “real time”), the disparate coverage 
serves to highlight a very real point of contention in the 
policies followed by the two largest principals (if the EU 
is seen as a “bloc” member) of the G-20, each arguably 
animated by the aim of deterring excessive risk taking 
in the financial and banking sectors. As such, unlike the 
other G-20 members, including the United States, the 
Finance Ministers of the UK, France, and Germany 
favor a small percentile tax on the capital reserves of 
each nation’s bank to be contributed into a “common 
fund” as a resource to fund future bank insolvencies. 
It is just possible to hear the echoes of a scoff coming 
from our Treasury Secretary correctly positing that 
each bank would be incentivized to under capitalize 

MORE STAFFERS TO SUPERvISE
 from previous page



Page 18

 Volume XXVII, No. 2  Tax Section Bulletin Fall 2010

or under report its reserves so as to diminish its tax 
liability. Back to real time, as yet, no one percentile rate 
of tax has been agreed to, yet the colorful words of the 
French Minister of Finance, Mme. Christine Lagarde 
point out that the tax would amount to just “one off-tax 
banker’s bonus.”
 The second component, the levy or tax on “Financial 
transactions” would tax be imposed on the perceived 
“risky” transaction itself, the profits arising from the 
risky transaction, on compensation or earnings attribut-
able to the risky transaction, or any one combination of 
the three. No current definition for “risky” transaction 
has been offered for publication. This may be alarming 
if the views spoken by the German Chancellor, Angela 
Merkel, disfavoring any other trade than a “long” trade 
were to prevail. Back to our US Treasury Secretary, Tim-
othy Gaithner has gone on record opposing the financial 
transactions tax on grounds it impedes or burdens the 
market’s free allocation of resources, a tenet of classical 
economic theory learned early but now scarcely remem-
bered by this author. The fact remaining is that the EU 
Finance Ministers, including the big 3, UK, France, and 
Germany, intend to “move to create three EU-wide super-
visory authorities for banking, insurance and securities 
market, as well as a European Systemic Risk Board to 
warn about threats to financial stability” even as the US 
disparages the recent “stress test” results for EU banks. 
This while the Euro tanks (has quickly lost value???) in 
relation to the Yen. See generally, Financial Times, “EU 
go-ahead for regulatory shake-up,” September 7, 2010.

Endnotes:
1 Beyond the 30% national income tax, the enterprise tax and local 
tax will raise the effective “corporate” tax rate to 42%.
2 In the US prior to 1997’s “Check the Box” regime, Morrissey-Kintner’s 
four factor test allowed the IRS to apply IRC Sec. 11 and a host of 
corporate tax principles to unincorporated entities. Since 1997 the 
taxpayer is free to elect in or out of corporate income tax regime. Still 
the entity itself is not necessarily incorporated under state law. Also 
trusts may arguably still be deemed to be “corporations” if the activities 
of the beneficiaries rise to the level of “associates” and the trustee is 
deemed to excersive (exercise???) “centralized management”.
3 Along with “pass through” treatment, Japan’s LLPs allow for special 
allocations of its members for income tax purposes. No information 
as to whether Japan applies its own IRC Sec. 704(b) equivalent as to 
substantial economic effect, at its simplest.
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to obtain guidance in a new “no ruling” area (Rev. Proc. 
2011-3), as to the income, gift, and generation skipping 
transfer tax effects of decanting from an irrevocable trust. 
This project will be coordinated by David Silberstein for 
the Tax Section in conjunction with Diana Zeydel work-
ing on behalf of ACTEC. Young Tax Lawyers this is your 
opportunity to shape the tax law! Please contact Rick or 
David if you have any interest in participating.
 Check out our Website, www.FloridaTaxLawyers.Org. 
We are presently working on a plan to make it more user 
friendly. The directory was available online in October, 
and hard copies have been sent to all members. The Web-
site also provides our CLE Schedule of Programs. Our 
offerings this year provide top quality CLE, for all areas 
of tax practice, including International, Transactional, 
State and Local, and Estate and Transfer Tax.
 Please put these events on your calendars now:
 Annual Meeting - April 28-May 1, 2011, Hyatt 
Regency Coconut Point Resort & Spa in Estero/Bonita 
Springs (between Naples and Fort Myers), with our 
annual Outstanding Tax Attorney Award Dinner in 
honor of past chair, Richard B. Comiter, and the much 
anticipated “Transfer Tax Idols Revisited,” a world 
class estate planning CLE with nationally renowned 
speakers, Jonathan Blattmachr, Jeffrey Pennell, Diana 
Zeydel, Lauren Detzel, Don Tescher, and David Pratt. 
The Coconut Point Hyatt is a great family venue. 
Check out the hotel’s website at www.coconutpoint.
hyatt.com. To finish off the weekend, Ilene and I will 
host an open house for all attending members and 
their guests at our home in Fort Myers (approximately 
30 minutes north of the hotel) on Sunday, May 1st 
from 11:00 A.M. to 2:00 P.M.
 2011 Organizational Meeting - July 1-4, 2011, 
Amelia Island Plantation.
 Again, I want to thank all our Members and our Spon-
sors for all their work and support. I urge you to join us 
at our CLEs and Meetings and guarantee that active 
participation will make you a better tax lawyer, improve 
your appearance (or at least the appearance of others after 
some time in the hospitality room), and promote a long and 
satisfying life. Belated best wishes to you and your families 
for a happy, healthy and prosperous New Year.

The Florida Bar’s website (www.FLORIDABAR.org) 
offers members the ability to update their address 
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