
Vol. XXXVI, No. 2
Fall 2019

WWW.FLORIDATAXLAWYERS.ORG

BulletinBulletin
Tax SectionTax Section

BulletinBulletin



Page 2

  Vol. XXXVI, No.2 Tax Section Bulletin Fall 2019

IN THIS ISSUE:

Message from the Chair ........................................................3

Message from the Chair - Elect .............................................4

The Cash Problem: Differential Pricing for Alcoholic 
Beverages ...........................................................................5

Increased Florida Corporate Tax Collections Estimated to 
Trigger $540M in Refunds Statewide and 2019 Tax Rate 
Reduction to 4.459% ..........................................................7

Family Office Structuring Considerations ..............................8

Altera v. Commissioner: Tax Exceptionalism  
Revisited ..................................................................11

South Florida Women in Tax Group .......................... 15

This newsletter is prepared and published by 
the Tax Section of The Florida Bar.

Janette M. McCurley, St. Petersburg
Chair

D. Michael O’Leary, Tampa
Chair-elect

Micah Fogarty, Tampa 
Secretary

Brian Malec, Orlando
Treasurer

Lisa K. Gallagher, Sarasota
Editor

Michael D. Minton, Fort Pierce
Immediate Past Chair

Leslie Reithmiller, Tallahassee
Program Administrator

Maliwan Theo, Tallahassee
Desktop Publisher

Statements or expressions of opinion or comments 
appearing herein are those of the contributors 

and not of The Florida Bar or Tax Section.

Tax Section BulletinBulletin

Mark Your Calendars
For These Important Section Meeting.

 2020 International Tax Conference & Boot Camp
JW Marriott Miami – January 15 – 17, 2020JW Marriott Miami – January 15 – 17, 2020

Federal Tax Update
St. Thomas University School of Law, Miami – January 22, 2020St. Thomas University School of Law, Miami – January 22, 2020

2020 Tax Section Annual Meeting
Atlantis Paradise Island, Bahamas – May 7 – 9, 2020Atlantis Paradise Island, Bahamas – May 7 – 9, 2020

Cover Photo: Ringling Bridge (David 
Steiner).  Visual artist David Steiner resides 
in Sarasota, Florida.  For the past 16 years, 
David and his wife, Tre, have built and de-
veloped the State of the Arts Gallery (www.
sarasotafineart.com).  David’s primary 
focus has been contemporary painting but 
he has recently expanded into the world of 

photography. The downtown Sarasota gallery has recently expanded 
another 5000 square feet in order to display contemporary photography 
and is enjoying great interest and support.
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Chair’s Message
By Janette M. McCurley

Chair, Florida Bar Tax Section 2019-2020

Dear Tax Section Members:

I am pleased to present our Fall 
2019 Tax Section Bulletin.  Under 
our new editor, Lisa Gallagher, we 
have put together a great set of ar-
ticles for you to read and from which 
to learn.  We are always looking 
for articles to represent the many 
concentrations represented by our 

membership and love to hear from new voices, both new 
tax lawyers and experienced practitioners who we have 
not heard from before.  If you have an idea for an article 
and would like it published in the next Bulletin please 
contact Lisa or myself and we will be happy to provide 
you all relevant information.

I am very honored to serve as your Chair for the 
2019-2020 year.  When I started with the Tax Section I 
was only a year or two out of law school.  I went to school 
in Cleveland at Case Western Reserve University and 
also grew up in the Cleveland area.  Upon arriving in 
St. Petersburg, Florida, I knew few people in my new 
home base of St. Pete and knew no tax lawyers outside 
of my firm.  The head of my firm attended a Florida Bar 
Tax Section meeting where an announcement was made 
that the Section needed an Assistant Chair for the Moot 
Court competition.  My superior decided this would be 
the perfect way for me to get involved in the Section and 
meet other tax lawyers throughout the State of Florida.  
He was right.  So, although I had no experience with 
Moot Court, I accepted the challenge.   Not only did I 
really enjoy working with the Moot Court competition, 
but it was a fast and great introduction to the Section.  
I started attending meetings, getting more involved, 
and meeting more and more of the members.  What 
became immediately apparent was how few female tax 
lawyers there were.  Up until the last 5 or 6 years, most 
of the meetings I attended consisted of 99% men.  I was 
frequently one of two women in the room.  This was a 
new experience for me and at first I found it slightly 
unsettling.  Over time, I really got to know the other 
members of the Section and I worked diligently to earn 
their respect.  Now, twenty-some years later I am the 
fifth woman to serve as Chair of the Tax Section.  Today, 
if you look at the Director’s Committee, you see many 
females.  Women currently serve as either Director or As-
sistant Director of 4 Divisions/Committees.  In addition, 
women are serving in many other leadership positions 
within the Section.  With these changes has also come 

the influx of new, younger tax lawyers joining the Sec-
tion and getting involved.  The Section has focused on 
opportunities for new lawyer involvement and continues 
this priority through our New Tax Lawyers Division 
which schedules lunches and happy hours to introduce 
new members to the Section and all its benefits.    

I am writing this message after our Fall meeting 
at the Don Cesar in St. Pete Beach.  We had a CLE on 
estate planning that featured some of the best speakers 
in the country.  My year as Chair began with our Orga-
nizational Meeting at Amelia Island.   This is always the 
biggest meeting of the year and it is wonderful to see all 
the families come together year after year.  This meeting 
is always a much-loved and highly-anticipated tradition 
of the Section.  This year we presented the Marvin C. 
Gutter Outstanding Public Service Award to Christo-
pher Pavilonis who is an attorney with the IRS Chief 
Counsel office in Jacksonville.  Chris is and has been a 
great friend to the Section.  He has volunteered to help 
with the Moot Court competition, serving as a judge as 
well as assisting in drafting the problem.  Chris has also 
presented at the annual Ullman Year in review.  Next 
on our schedule is the Director’s Meeting in Orlando on 
February 7, 2020.  At this meeting we will also have a 
mini Long Range Planning Retreat.  In Joe Schimmel’s 
year as Chair we had a Long Range Planning retreat 
that took place over two days in Savannah Georgia.  We 
continued the body of work outlined in the Long Range 
Plan during Michael Minton’s year as Chair and had 
a mini retreat to review what had been accomplished 
and what work remained to be done.  Continuing to 
have these mini retreats helps to assure that the work 
we outlined in the Long Range Plan is accomplished 
and not just relegated to well wishing aspirations.  
We will conclude the year in the Bahamas!  Our next 
Annual Meeting will take place at the Atlantis Resort 
on May 7-9.  Shawn Wolf is Chair of an International 
Tax CLE which will take place on May 8.  On May 9 
we will be honoring our Cristin Keane as the Gerald T. 
Hart Outstanding Tax Attorney of the Year.  It will be 
a spectacular meeting.  

I want to thank our sponsors who generously and 
unfailingly provide assistance to allow the Tax Section 
to make such great strides each year, provide the utmost 
in quality education to our members, all while building 
relationships and comradery both within our member-
ship and with our sponsors.  This year’s sponsors include 
our Platinum Sponsor MPI, and Silver Sponsors, Busi-

Photo
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ness Valuation Analysts LLC, Coral Gables Trust, Jones 
Lowry, Kaufman Rossin, MRW Consulting Group, and 
Alliance Bernstein.  Our newest sponsor is Vision Point 
Capital, who we are thrilled to have join us this year.  Our 
sponsors are featured in our monthly E-Newsletter so 
please reach out and get to know them better and learn 
how they can help you, your practice, and your clients.

I hope to see you all in the Bahamas where we are 
sure to have another fun and informative gathering!

Janette M. McCurley, Chair

Dear Tax Section Members:

Making the decision to become fully involved in the 
Tax Section is probably the best professional decision 
that I have ever made.  I would encourage all tax lawyers 
to consider becoming involved with the Tax Section.

The Tax Section provides all sorts of opportunities to 
tax lawyers, including, speaking opportunities (in person 
and phone CLE programs), writing opportunities (in-
cluding comments to proposed regulations and writing 
articles for the Tax Section Bulletin and the Florida Bar 
Journal), programs that help practitioners keep up with 
new tax developments, networking, fellowship and more.

As Chair-Elect, I have even more appreciation for 
the dedication, effort and excellence of all the prior 
individuals who have served as Chair-Elect and Chair, 
including our current Chair, Janette McCurley.  They 
are a tough act to follow!

For the 2020-21 year, we will start with the Organi-
zational Meeting at the Omni Amelia Island Plantation 
from July 2-5, 2020.  The Ullman Tax Year in review 
is scheduled for July 3, 2020 and for those who enjoy 
fireworks, you will enjoy the usual awesome fireworks 
held at the beach on July 4, 2020.

CHAIR’S MESSAGE . . .
from previous page

Chair-Elect’s Message
By D. Michael O’Leary, Chair-Elect
Florida Bar Tax Section 2020-2021

The Fall meeting is scheduled to be held in Tampa at 
the Westin Tampa Waterside from Thursday, September 
24 to Saturday, September 26, 2020.  There will be CLE 
on September 25, 2020 which will focus on the latest and 
greatest estate planning techniques with an emphasis 
on practical applications.

We will hold our Annual Meeting at the Conrad in 
downtown Miami from Thursday, April 29- Sunday, 
May 2, 2021.  The inaugural Domestic Tax Conference 
is scheduled to be held on April 30, 2021 and we will 
honor the Gerald T. Hart Outstanding Tax Attorney of 
the Year on Saturday, May 1, 2021.

Finally, we are planning to send a delegation to Wash-
ington DC to meet with agency heads at the Department 
of Treasury and other individuals responsible for pass-
ing and implementing U.S. tax laws.  We plan to send 
a delegation to Washington DC on a regular basis even 
though we may not have a full meeting there every year.

As you can see, there is lot going on with the Tax 
Section.  If you have any ideas that would benefit our 
members, please let me know.  I look forward to seeing 
you at a meeting or otherwise speaking with you.

D. Michael O’Leary, Chair-Elect
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Who wants to deal with loose change at a bar? Hardly 
anyone. These days, most people pay their tabs with debit 
or credit cards, which eliminates the problem of fiddling 
with spare change on your way out of the tavern. 

As we know, business owners who accept payment 
by credit or debit cards have to pay a fee to their bank-
ing institutions (or other vendors) in order to process 
card payments. This extra charge is something many 
business owners would like to avoid by encouraging 
cash payments by customers. A problem quickly arises 
when bar owners try to encourage cash payments; the 
problem of loose change. 

The obvious solution would be to charge “whole dol-
lar” prices for cash customers, tax inclusive, while charg-
ing higher prices to card customers who will normally 
not care if tax is added onto the bill. To accomplish this, 
the bar owner would need to charge a lower price to cash 
customers that would allow the added tax to result in a 
“whole dollar” number. For example, a total charge that 
could be paid in full with a $5.00 bill. 

Can a bar owner offer differential pricing like this 
while complying with Florida’s sales and use tax laws? 
The authors posit that the answer is “yes,” so long as the 
business has a point of sale system that can accurately 
track the prices charged and the amount of tax collected 
on each transaction. 

A. It’s All About Differential Pricing

As a matter of general law, it is permissible to charge 
customers different prices based on their method of 
payment. Specifically, section 501.0117, Florida Stat-
utes, allows for lower prices to be charged to customers 
that pay in cash (§ 501.0117(1), Fla. Stat.). This “cash 
discount” complies with the statute when it is offered to 
“all prospective customers.” Id. 

Section 501.0117(1) contains other language that 
prohibits “surcharges” on credit card transactions. 
Despite this language, the Federal Appeals Court for 
the Eleventh Circuit has held that provision unconsti-
tutional. Dana’s R.R. Supply v. Att’y Gen. Fla., 807 F.3d 
1235, 1245-46 (11th Cir. 2015), cert. denied, 137 S.Ct. 
1452 (2017). The basis for the decision was that, as the 
statute allowed cash discounts but banned “surcharges,” 
the statute was really regulating commercial speech 
(i.e., what the price difference was called), and that 
such regulation violated the First Amendment to the 
U.S. Constitution. Id. 

The Cash Problem: Differential Pricing for Alcoholic Beverages
By:  Steven M. Hogan and Hanna C. Karimipour

Given the language of section 501.0117, and the deci-
sion in Dana’s R.R. Supply, it is clear that Florida busi-
nesses can charge different prices to customers that pay 
in cash as opposed to those that pay with credit cards. 

B. Setting Up the Plan

It’s one thing to say that differential pricing is al-
lowed. The rubber meets the road, however, in how such 
a plan is implemented. 

The first step could be for the bar owner to post 
“whole dollar” prices for its drinks on its price lists. The 
price lists, whether posted in “public view” or on detailed 
menus customers can review individually, could note 
the tax will be added onto the “whole dollar” price for 
customers paying with credit cards.1

The price lists could also note the “whole dollar” 
price includes the tax amount for customers paying with 
cash. It would be advisable for the bar owner to have 
a “breakdown” list of each individual price available 
for customers to review showing the sale price and ap-
plicable tax charged to cash customers and credit card 
customers. The general format of this breakdown can be 
summarized as follows: 

• Whole Dollar Price:  $5.00 

• Cash Customer Pays: $5.00 
(Sale Price: $4.65; Tax at 7.5%: $0.35; Total: $5.00)2

• Credit card Customer Pays:  $5.38 
(Sale Price: $5.00; Tax at 7.5%: $0.38; Total: $5.38)3

In this manner, the cash customer would pay less 
than the customer that pays with a credit card in the 
manner contemplated by section 501.0117.

C. Is the Plan Legal?

Is this plan permissible under Florida’s sales and use 
tax laws? The authors posit that the answer is “yes,” so 
long as the bar owner’s point of sale (“POS”) system can 
accurately track the different sale prices charged to cash 
customers and credit card customers and can produce 
receipts that show the exact prices and tax amounts 
charged in each transaction. 

The sales tax imposed under chapter 212, Florida 
Statutes, is levied on the exercise of the privilege of 
selling products at retail, here, alcoholic beverages 
(§ 212.05(1), Fla. Stat.).  The tax is an excise tax on the 

continued, next page
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THE CASH PROBLEM: . . .
from previous page

privilege of selling those products and is measured by 
the amount of “compensation received” for the products 
sold. Gaulden v. Kirk, 47 So. 2d 567, 574 (Fla. 1950). 

The “compensation received” by the bar owner is 
the “sale price” that it charges. § 212.02(16), Fla. Stat. 
(the “sale price” is the “total amount paid for tangible 
personal property.”). 

The applicable tax is added onto the “sale price” in 
each transaction in a granular manner, as measured 
by each taxable sale. § 212.05(1)(a)1.a., Fla. Stat. (sales 
tax is levied on “each taxable transaction”; the tax is 
computed on the sale price of “each taxable sale” for 
the purpose of “remitting the amount of tax due [to] 
the state”). 

As a dealer, the bar owner is required to, “as far as 
practicable, add the amount of the tax imposed under 
[chapter 212] to the sale price, and the amount of the tax 
shall be separately stated as Florida tax on any charge 
ticket, sales slip, invoice, or other tangible evidence of 
sale.” § 212.07(2), Fla. Stat. (emphasis added). 

The Department’s rules for sellers of alcoholic bev-
erages follow the requirement of section 212.07(2). The 
general rule, as under chapter 212, is that the dealer 
must add the sales tax to the price of each sale. Fla. Ad-
min. Code r. 12A-1.057(1) (state sales tax), 12A-15.012(1)
(a) (discretionary surtax). 

An alternative method of calculating the tax is pro-
vided by the rules for dealers that find it “impractical” 
to separately record the sale price and applicable tax 
for each beverage sold. Fla. Admin. Code r. 12A-1.057(3), 
12A-15.012(1)(b). Where the dealer’s POS system can 
separately itemize the sale price and applicable tax, 
the alternative method should not be used. See Rowe’s 
Supermarkets, LLC v. Dept. of Rev., DOAH Case No. 12-

0698 ¶¶ 76, 75 (Recommended Order July 31, 2012; No 
exceptions filed; Final Order filed Jan. 10, 2014, DOR 
2014-001). 

Here, the bar owner would comply with section 
212.07(2) and the Department’s rules through its POS 
system. Each customer would receive a receipt that show 
the actual sale price charged to them based on their 
status as a cash customer or credit card customer. The 
receipt would show the amount of tax charged based on 
that sale price.

If the bar owner’s POS system could granularly track 
the actual sale price and tax charged on each transac-
tion, the differential pricing plan would comply with the 
requirements of chapter 212 and the Department’s rules.  

Conclusion

Though no court has addressed this issue, and the 
Department has not issued binding guidance on this 
point, the authors are of the opinion a differential pricing 
plan following the points set forth herein is permissible 
under Florida law. Let’s raise a toast to less loose change 
and more flexibility for Florida bar owners.  

About the Authors

Steven M. Hogan is a shareholder with the Ausley 
McMullen law firm in Tallahassee. His tax practice fo-
cuses on state and federal tax controversy and planning.  
Hanna C. Karimipour is a law clerk at Ausley McMullen 
and a third-year law student at the University of Georgia 
School of Law.

Endnotes:

1. A “whole dollar” price means a price that is rounded to the nearest 
increment of $1.00.
2. This breakdown is calculated based on the Department’s sales tax 
bracket for 7.5% sales tax jurisdictions, as detailed on Form DR-2X 
(Revised Dec. 2018).  
3. This breakdown is calculated based on the same bracket as indicated 
above in Note 2.
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continued, next page

The passage of the 2017 Tax Cuts and Jobs Act (TCJA) 
caught Florida flat-footed.  The 2018 Regular Legislative 
Session started just two weeks after the TCJA’s passage 
and concluded sixty-two days later.  During that time, 
many of policymakers were unable to contemplate how 
the Act’s changes would flow down to Florida’s corporate 
taxpayers.  However, some had the foresight to put in 
protections to minimize any substantial tax increase in 
this fiscally conservative state.  These 2018 protections 
and 2019 changes are forecasted to result in hundreds 
of millions of dollars in refunds and rate reductions to 
corporations.

Currently, certain corporations conducting business 
in Florida are subject to the corporate income tax at the 
rate of 5.5 percent.  Florida annually “piggybacks” the 
federal income tax code in its determination of taxable 
income.  From 2013 through 2017, Florida’s corporate 
income tax collections remained steady bringing in 
between $1.97 to $2.18 billion in net revenue each year.  

The 2018 Corporate “Piggyback” Bill - 

Chapter 2018-119, Laws of Florida; effective March 
23, 2018

For tax years beginning on or after January 1, 2018, 
the Florida Legislature adopted the Internal Revenue 
Code on effect on that date.  House Bill 7093 included 
TCJA base broadening provisions into the Florida tax 
base such as Global Intangible Low Taxed Income 
(GILTI); the limitation on net interest deductions under 
§ 163(j); and limitations on net operating loss deductions 
and carryovers. 

To address the unknowns associated with the TCJA, 
the 2018 legislation focused on researching the impacts 
and minimizing any potential revenue increases.  First, 
the bill created a Department of Revenue working group 
to examine the Act’s affects.  The group took public 
comment from taxpayers and associations and created 
a report to the Legislature on February 1, 2019.  The 
report focused on fourteen topics with significant im-
pacts to the State.  

Second, the legislation created an innovative auto-
matic refund and rate reduction if the corporate income 
tax collections net refunds from July 1, 2018 through 

Increased Florida Corporate Tax Collections Estimated to 
Trigger $540M in Refunds Statewide and

2019 Tax Rate Reduction to 4.459%
By:  French Brown

June 30, 2019 exceed the estimated collections by more 
than seven percent.  Therefore, if the net collections for 
the period exceed $2.33 billion (estimate of $2.17 billion 
times 107%), any additional amount will be paid back to 
Florida corporations based on the proportionate amount 
they paid into the State.  Additionally, the corporate in-
come tax rate for 2019 will be reduced proportionately 
by the same amount.  The automatic refund and rate re-
duction were limited to one-time in the 2018 legislation.

Meanwhile, Corporate Collections Soar

In mid-August, the state’s economists determined 
corporate collections were $3.14 billion from July 1, 2018 
through June 28, 2019.  After an adjustment for refunds, 
the resulting automatic refunds due to all taxpayers will 
be $543.2 million.  These refunds will be paid to taxpay-
ers proportionately on or before May 1, 2020.  

Example

With the official net corporate collections of $2.869 
billion, if Corporation A paid the state a net amount of 
$143.45 million during the period July 1, 2018 to June 
28, 2019, then Corporation A would be entitled to 5% 
($143,450,000 / $2,869,000,000) of the aggregate refund 
amount or ~$27.16 million ($543.2 million * 5%).

The official 2018 refund of $543.2 million would 
trigger a corresponding 2019 rate reduction of 1.041%, 
dropping the corporate tax rate to 4.459% retroactively 
for tax years beginning on or after January 1, 2019.

The 2019 Corporate “Piggyback” Bill - 
Chapter 2019-168, Laws of Florida; effective June 
28, 2019

On June 28, 2019, Governor DeSantis signed House 
Bill 7127.  Many members of the State’s business com-
munity urged lawmakers to strategically decouple from 
the TCJA provisions impacting them the most, including: 
GILTI; §163(j); and a like-kind exchange issue adversely 
impacting certain automobile leasing companies.  Ulti-
mately, the policymakers choose only to decouple from 
GILTI due to its constitutional concerns.  Thankfully 
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INCREASE FLORIDA CORPORATE TAX . . .
from previous page

however, Florida removed this previously taxable income 
retroactive to January 1, 2018.  This was a significant 
win for companies with global income.

The 2019 legislation also recognized there are still 
a number of unknowns surrounding the impacts aris-
ing from the TCJA.  The bill created a new corporate 
information return in the 2018 and 2019 years which 
requests data specific to other changes in the 2017 Tax 
Cuts and Jobs Act, including: FDII; §163(j); NOL deduc-
tions; NOL carryovers; and AMT credit carryovers. If a 
corporation fails to provide the required information, it 
will be subject to financial penalties.  This return is de-
signed to provide the Legislature with more information 
necessary to make a well informed decision regarding 
potential future impacts from the TCJA.  

Lastly, in an effort to recognize that there is addi-
tional attention needed on remaining TCJA impacts, 

House Bill 7127 extended the automatic refund and 
rate reduction provisions for two more state fiscal years 
(until 2020-2021).  Similar to the 2018 legislation, these 
subsequent automatic provisions are triggered in any 
year that the actual corporate income tax collections 
exceed the February 2018 official revenue forecast by 
more than 7%.  Time will tell whether any of these ad-
ditional triggers are reached.  The one certainty is the 
Florida corporate income tax rate will increase back to 
5.5% on January 1, 2022, thus, setting up additional 
work for the Florida Legislature.

About the Author:

H. French Brown, IV focuses on state and local taxa-
tion, governmental relations and lobbying, and admin-
istrative law. He began his legal career at the Florida 
Department of Revenue, where he quickly rose to the 
position of Deputy Director of Technical Assistance and 
Dispute Resolution. Mr. Brown also assists businesses 
with Florida tax planning and controversies and lob-
bies the Florida Legislature and Executive Branch on 
business related issues. He may be reached at fbrown@

The Tax Bulletin is published three times a year, Fall, Spring, and Summer.  Each 
publication accepts up to six articles of approximately 500 to 1,000 words each.  The 
Tax Section would like to thank Mitchell Goldberg of Berger Singerman (Fort Lauder-
dale) and Guy Whitesman of Henderson Franklin (Fort Myers) for serving as the Tax 
Bulletin’s Content Editors.  Lisa Gallagher of Fergeson Skipper, P.A. (Sarasota)  cur-
rently serves as the Publishing Editor.  If you have an article you would like to be considered for publication,  
or questions regarding deadlines, please reach out to Lisa via email:  LGallagher@FergesonSkipper.com 

Submit an Article
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Family Office Structuring Considerations
By: Javier Chipi and Daniel B. Harris

As part of the tax act that was passed in December 
of 2017 (the “Act”), new Section 67(g) was introduced 
into the IRC and states that “notwithstanding subsec-
tion (a), no miscellaneous itemized deduction shall be 
allowed for any taxable year beginning after December 
31, 2017, and before January 1, 2026.”  Miscellaneous 
itemized deductions are all itemized deductions other 
than those specifically listed in Section 67(b).  

For wealthy families, the inability to deduct invest-
ment management fees (which are often in the six-or 
seven-figure range) is an unfortunate and expensive 
aspect of the new tax landscape. However, when properly 
structured and administered, a “family office” represents 

a possible solution to the non-deductibility of investment 
management fees.1  

The structuring of family offices involves consid-
eration of income tax, transfer tax, securities laws, 
corporate law, and contract law issues (many of which 
are beyond the scope of this article).2 Generally, when 
structuring a family office, planners choose between an 
LLC, that is taxed as a partnership, or a C corporation.3 

Below is a brief comparison of the tax characteristics for 
these two family office models:

Another alternative that may be appealing to high 
net worth families is to create a family office structure 
within a private family trust company (“FTC”), which 
will also serve as an independent fiduciary (with trust 
powers) for family members’ trusts, estates, and com-
panies. Much of the above is applicable in the context 
of an FTC where the family office could remain its own 
separate entity and be hired by the FTC for its services 
or where the FTC could provide the services directly.  
However, there are many additional tax aspects that 
need to be considered when creating an FTC, including 

the avoidance of any powers that would cause estate 
tax inclusion. 

While there are many considerations when choosing 
a family office structure, tax considerations generally 
drive the process and the foregoing was merely a brief 
overview of those tax considerations. The best fit will 

LLC/Partnership C Corporation

Can accumulate net operat-
ing losses, at the entity level, 
that are carried into future 
tax years?

No, losses flow-through to members’ tax re-
turns each year subject to loss limitations 
for lack of basis, passive-activity loss rules

Yes, losses are restricted to the entity-
level and offset future income of the 
entity4

Incentive Based Compensation 
Available to Management?

Yes, a profits interest can be granted to the 
manager (e.g., 20% of the net profits each 
year above a “high-water mark”)

Yes, stock options, appreciation rights, 
phantom stock and other incentive 
tools are available

Flexible allocations permitted? YES NO

IRC Section 212 applicable? YES NO

Double-tax regime applicable? NO YES

Net-investment income tax 
applicable to sale of interest 
in entity?

No, if taxpayer is non-passive YES

Does the personal holding com-
pany tax apply?

NO Yes, potentially5

Is IRC Sec. 199A applicable? Yes, but SSTB rules may apply6 No
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vary for each family considering all dynamics that are 
unique to them.

About the Authors:

Javier Chipi, J.D., LL.M., CPA, is an attorney in Ft. 
Lauderdale, Florida with the family office of Sandbar 
Holdings, LLC, who focuses on income tax and estate 
planning and international tax. 

Daniel B. Harris, J.D., LL.M. is an attorney in Or-
lando, Florida with Shuffield, Lowman & Wilson, P.A. 
who focuses his practice on estate planning, business 
succession planning, and transfer tax planning.

FAMILY OFFICE STRUCTURING . . .
from previous page

Endnotes:

1. Lender Management, LLC v. Comm’r, T.C. Memo. 2017-246 (Dec. 
13, 2017).
2.  See Heckerling Estate Planning Conference 2019 materials entitled, 
“Essentials of Family Offices for the Estate Planner – A Primer on 
Functions, Structures, and Related Issues” prepared by N. Todd Ang-
katavanich, Richard L. Dees, William J. Kambas, and Robert A. Stover, 
Jr. for a substantive discussion of family office structuring.  
3.  The lack of flexibility inherit in S corporations makes S corporations 
a less desirable choice of entity for a family office. 
4. However, the Act provides for limitations on the ability of a corpora-
tion to use net operating losses to offset income after January 1, 2018.
5.  Under IRC 541, a personal holding company must meet an income 
and ownership test. However, planning can be done to avoid or fail 
the ownership or income test.  
6. Under IRC 199A(d), a specified service trade or businesses (SSTB) 
is not considered a “qualified trade or business” for purposes of the 
deduction (except based on the taxpayer’s income (IRC199A(d)(3)). 
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The courts have a long history of applying a separate 
standard for determining whether rules issued by the 
Treasury comport with the rulemaking requirements for 
agencies contained in the Administrative Procedure Act 
2 (“APA”).3 This practice, referred to as tax exceptional-
ism, has an equally long history of sharp criticism by the 
academic community and practitioners alike. In 2011, the 
practice of tax exceptionalism was expressly overruled 
by the Supreme Court in Mayo Foundation for Medical 
Education and Research v. United States.5 However, it 
appears to be making a comeback recently, at least in 
the Ninth Circuit Court of Appeals. 

In Altera Corp. v. Commissioner,6 while paying 
homage to Chevron and State Farm, the Ninth Circuit 
authored a decision reminiscent of pre-Mayo cases in its 
lax standard of review of Treasury rulemaking. At issue 
in Altera is the validity of Treasury Regulation § 1.482-
7A(d)(2), which requires stock-based compensation be 
included in the cost pool of cost-sharing arrangements. 
The Altera Corporation, the taxpayer, challenged the 
regulation on the grounds the Treasury failed to comply 
with legislative rulemaking standards, both procedur-
ally under the standards articulated in State Farm7 and 
Fox8 and substantively under the standard articulated 
in Chevron.9

The Tax Court, sitting en banc, unanimously held 
for the taxpayer, determining that § 1.482-7A(d)(2) is 
invalid.10 Specifically, the Tax Court held the regulation 
failed procedurally under the reasoned decisionmaking 
standard articulated in State Farm for the following 
reasons: “[1] the final rule lacks a basis in fact, [2] 
Treasury failed to rationally connect the choice it made 
with the facts found, [3] Treasury failed to respond to 
significant comments when it issued the final rule, and 
[4] Treasury’s conclusion that the final rule is consistent 
with the arm’s-length standard is contrary to all of the 
evidence before it . . . .”11 Although the Tax Court did 
not explicitly hold that the decision was also substan-
tively invalid under the precedent set in Chevron, it did 
so implicitly, stating “whether State Farm or Chevron 
supplies the standard of review is immaterial because 
Chevron . . . incorporates the reasoned decisionmaking 
standard of State Farm.”12

The Commissioner appealed the Tax Court’s holding 
to the Ninth Circuit Court of Appeals. On July 24, 2018, 
a three-judge panel reversed the Tax Court, holding the 
regulations were both procedurally and substantively 

Altera v. Commissioner:
Tax Exceptionalism Revisited

By:  Elisa M. Walker*

valid under the reasoned decisionmaking standard.13 

The decision was issued 2-1, with a dissent which largely 
echoed the reasoning of the Tax Court.14 However, due to 
the untimely death of Judge Reinhardt and the appoint-
ment of Judge Susan Graber to matters on his docket, 
the Ninth Circuit withdrew the opinion to allow Judge 
Graber to fully participate.  

On June 7, 2019, after a rehearing and the elapse of 
almost an entire calendar year, the reconstituted three 
judge panel issued a new opinion. The reissued opinion 
borrowed heavily from the original opinion’s reasoning, 
and once again, the Ninth Circuit held in favor of the 
government 2-1.15

The court’s reasoning primarily rested on a few key 
points. Firstly, the court noted the arm’s length standard 
is not always dispositive when determining whether the 
requirements of § 482 have been met.16 Secondly, the 
court determined the inclusion of stock-based compensa-
tion in cost-sharing arrangements “is supported by logic 
and by industry norms,” and explained “parties dealing 
at arm’s length certainly would not grant stock options to 
each other’s employees without mentioning the arrange-
ment in the cost-sharing agreement.”17 Additionally, the 
court held that Treasury’s refusal to address comments 
during the rulemaking process was not fatal to the con-
clusion the rule had been validly issued.18 Finally, the 
court held § 1.482-7A(d)(2) was merely a clarification of 
existing regulations rather than an abrogation of prior 
policy and accordingly no additional explanation was 
required by the Treasury.19

On each point, the Ninth Circuit opinion diverged 
from that of the Tax Court and perhaps from the Ninth 
Circuit’s own precedent as well. In Xilinx, Inc. v. Com-
missioner,20 the Ninth Circuit held that, with respect 
to the pre-2003 regulations, stock-based compensation 
need not be included in the cost pool of cost-sharing ar-
rangements.21  The Ninth Circuit determined there was 
a direct conflict between Treasury Regulation § 1.482-
1(b)(1), which requires that the arm’s length standard 
be applied “‘in every case’”22 and Treasury Regulation § 
1.482-7A(d)(1), which requires taxpayers to include “all 
costs” in the cost pool of cost-sharing arrangements.23 

The court resolved this conflict in favor of the purpose 
of § 482, taxpayer parity.24
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In Xilinx, the basis of the Commissioner’s argument 
was that requiring the taxpayer to include “all costs” in 
the cost-sharing arrangement, whether or not unrelated 
parties would share these cost, can be reconciled with 
the application of the arm’s length standard.25 Specifi-
cally, the Commissioner argued an arm’s length result 
can be determined without reference to uncontrolled 
transactions. In the case of stock-based compensation 
in cost-sharing arrangements, the Commissioner argued 
there are no comparable transactions. Accordingly, a 
comparability analysis examining unrelated transac-
tions cannot be employed to determine an arm’s length 
result. Instead, an alternative method must be used to 
determine a hypothetical arm’s length result. 

There are three issues with the Commissioner’s 
argument. Firstly, as Judge Fisher points out in the 
concurring opinion, even if the Commissioner’s argu-
ment was theoretically plausible, it is a “more reason-
able” interpretation of the regulations and the meaning 
of arm’s length to conclude  there is a conflict between 
the two regulations.26 This is particularly clear when 
the Commissioner’s interpretation is contrasted with 
Treasury Regulation §1.482-1(c)(2)(i), which provides 
an explanation of the arm’s length standard, stating  
‘‘[t]he relative reliability of a method [of allocating in-
come and expense between related taxpayers] based on 
the results of transactions between unrelated parties 
depends on the degree of comparability between the 

controlled transaction or taxpayers and the uncontrolled 
comparables . . . .’’ Note the term “results” in the context 
of the surrounding regulations means the results of a 
transaction between unrelated taxpayers, rather than 
the amorphous, hypothetical definition advanced by the 
Commissioner. Secondly, this new definition of arm’s 
length is the Commissioner’s argument rather than a 
well-reasoned position taken by the Treasury during the 
notice and comment rulemaking process. 

Thirdly, as the concurrence points out, this is not 
a good argument in any case because there is, in fact, 
significant evidence comparable transactions exist and 
unrelated parties would not share the costs associated 
with stock-based compensation.27 The availability of 
these transactions without sufficient explanation of the 
reasoning for the Treasury’s determination that they are 
unreliable from an economic perspective is by definition 
arbitrary and capricious. 

Since Xilinx was decided, neither the regulations 
at issue in the case, nor the purpose of § 482 have sub-
stantively changed. However, the Treasury did reissue 
amended regulations, attempting once again to reconcile 
the application of the arm’s length standard with the 
requirement that taxpayers include stock-based com-
pensation in the cost pool of cost-sharing arrangements. 
Treasury Regulation § 1.482-1(b)(2)(i) now refers directly 
to Treasury Regulation § 1.482-7 and states that the lat-
ter “provides the specific methods to be used to evaluate 
whether a [cost-sharing arrangement] produces results 
consistent with an arm’s length result.” Treasury Regu-

continued, next page
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lations § 1.482-7(d)(2)-(3) now explicitly provides that 
stock-based compensation must be included in the cost 
pool of cost-sharing arrangements. Taken together, the 
amended Treasury regulations now state that in order 
to comply with the arm’s length standard, stock-based 
compensation must be included in the cost pool of cost-
sharing arrangements. 

Going back to the three problems with the Commis-
sioner’s argument in Xilinx, the amended regulations 
resolve exactly none of them. The Treasury has not 
provided a reasonable reconciliation of the two regula-
tions and cannot because they are fundamentally at odds 
logically. Thus, despite the attempt at clarification, the 
regulations are still ambiguous and should be resolved 
according to the rationale articulated in Xilinx and the 
principle of stare decisis. 

Further, once again the Treasury did not show its 
work when it promulgated the amended regulations in 
response to the court’s holding in Xilinx. As the both the 
Tax Court and the dissent of Judge O’Malley explicate, 
the Treasury simply concluded including stock-based 
compensation in the cost pool comports with the arm’s 
length standard and then failed to address the comments 
of stakeholders to the contrary. In Altera, the Ninth 
Circuit majority waves away concerns that the Treasury 
did not meet the reasoned decisionmaking standard, es-
sentially because, in the court’s view, the result makes 
sense. Or as Judge O’Malley phrased it in the dissent, 
“The majority, thus, “suppl[ies] a reasoned basis for the 
agency’s action that the agency itself has not given.”28 

Accordingly, Treasury fails all prongs of the procedural 
standard articulated in State Farm.

Additionally, the agency’s position that a compa-
rability analysis is not necessary to comport with the 
arm’s length standard directly contradicts the Ninth 
Circuit’s previous interpretation of Treasury Regula-
tion § 1.482-1(b)(1)29 in Xilinx. Ergo, when the Treasury 
issued the amended regulations on which it now relies, 
it constituted a reversal of an existing policy. In FCC 
v. Fox Television Stations, Inc., the Supreme Court 
required that when an agency proposes a regulation 
that reverses a longstanding policy, the agency must 1) 
“display awareness that it is changing position,” and 2) 
“provide a more detailed justification than what would 
suffice for a new policy created on a blank slate.”30  Ac-
cordingly, Treasury also fails the heightened procedural 
standard articulated in Fox.

Finally, the Treasury once again failed to explain 
during the notice and comment rulemaking process why 
the Treasury’s proposed method is more accurate than 
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the comparability analysis commonly undertaken with 
respect to § 482 transactions. This is again contrary to 
the evidence that stakeholders presented demonstrating 
the existence of comparable transactions. Accordingly, 
Treasury also fails the substantive reasoned decision-
making standard articulated in Chevron.

This clash in the respective approaches taken by the 
Tax Court and the Ninth Circuit to applying State Farm 
and Chevron is particularly controversial considering 
the limitations the Supreme Court recently put in place 
involving another line of deference cases. In late June 
2019, after the Ninth Circuit Court of Appeals had re-
issued the Altera decision, the Supreme Court decided 
Kisor v. Wilkie.31 Kisor clarifies the Auer / Seminole 
Rock standard of review applicable when an agency 
interprets its own ambiguous regulations. The Court 
reinforced that the reasoned decisionmaking standard 
must be met in order for an agency to receive deference 
when interpreting its own regulations32 and emphasized 
the importance of the courts not deferring to an agency 
interpretation where significant reliance interests are 
implicated.33

Although it has never been explicitly applied in Al-
tera, the Auer / Seminole Rock standard of review may 
be directly implicated as well. The ambiguity of these 
Treasury regulations has been at issue since Xilinx was 
decided.34 Though the regulations were since amended to 
explicitly state that stock-based compensation must be 
included in the cost pool of cost-sharing arrangements, 
they now also explicitly state that the arm’s length 
standard applies to these transactions. As discussed at 
length above, these are conflicting standards, at least 
as they have been applied and interpreted historically.  
Simply stating in the text of the regulations the arm’s 
length standard is being applied does not mean the arm’s 
length standard is being applied properly. The amended 
regulations do not redefine the arm’s length standard 
itself and thus do nothing to resolve the conflict and 
resultant ambiguity. 

As with Chevron and State Farm, the Auer / Seminole 
Rock standard of review requires the agency engage in 
reasoned decisionmaking to qualify for deference. As 
discussed above, Treasury has not provided significant 
explanation to comply with this standard. What Kisor 
adds to this analysis is an increased emphasis on the 
reliance interests of stakeholders. Here, the Altera Cor-
poration and similarly situated taxpayers have relied on 
the current construction of the arm’s length standard 
within the regulations and the corresponding interpreta-
tion of these regulations by the Ninth Circuit in Xilinx. 
Particularly in light of Kisor, these reliance interests 
should weigh heavily in the courts’ determination of 
whether to grant the Treasury deference.
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In sum, § 1.482-7A(d)(2) fails under Chevron, State 
Farm, and Fox. It likely implicates and fails under Auer / 
Seminole Rock and Kisor. Further, it undermines the di-
rectly applicable precedent set in Xilinx, cutting against 
the weight of stare decisis. 

This begs the question: what standard was the Altera 
decision based on? The level of deference being applied 
by the Ninth Circuit looks less like the application of 
Chevron and State Farm than it does the standard em-
ployed in the line of tax exceptionalism cases overruled 
by Mayo. The most famous formulation of this standard 
is articulated in National Muffler Dealers Ass’n v. United 
States,35 which outlines a multi-factor test for the courts 
to determine whether a legislative regulation was validly 
issued.  Importantly, it does not include a true reasoned 
decisionmaking prong, and the subsequent application 
of the standard by the courts was highly deferential to 
the Treasury. 

Because of how recently the Altera decision was 
reissued, there has been limited commentary from the 
academic community on its reasoning. However, prac-
titioners have already begun to note the discrepancy in 
the standard of review applied by the Ninth Circuit.36 

The rumblings in the tax community suggest that the 
case may well be ripe for an en banc rehearing.37 Barring 
that, it remains to be seen whether the rest of the U.S. 
Circuit Courts of Appeal will adopt the reasoning of the 
Ninth Circuit or will instead follow the holding of the 
Tax Court. However, one thing is certain, taken together, 
the Supreme Court’s holdings in Mayo and Kisor suggest 
that the Ninth Circuit’s decision in Altera is not the final 
word on the application of deference standards and the 
future of tax exceptionalism.
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Women in Tax was formed in 2018 by four women 
who quickly realized they share remarkably similar 
experiences as female tax practitioners. As I like to tell 
it, at least one of these experiences is feeling like one in 
a million every time I attend a tax event. But recently, I 
notice more and more women attending the tax events 
and I always make it a point to introduce myself, try 
to form a connection, and then further introduce them 
to many of my great connections. I remember all too 
well that feeling of being one in a million.  The four 
co-founding women of this group first agreed to have a 
meeting.  Before long it was two meetings, then three, 
and now we hold regular meetings. We generally meet 
once a month at a restaurant or the home of one of our 
members. We greatly enjoy our time together because 
it is a truly collegial group where our sole purpose is to 
share our thoughts and experiences, while supporting 
one another. We share updates on case law, legal analysis 
questions, and even share information we have regard-
ing job opportunities.  We encourage anyone who wants 
to know more or be involved to reach out to any one of us.  
Women In Tax is an informal way to meet other women 
tax practitioners and stay connected. 

For more information, please reach out to any of our 
four co-founders listed below, or visit our LinkedIn page 
or our Facebook page.  We can also connect you with our 
WhatsApp group and an Email List. 

Linked In: https://www.linkedin.com/groups/12184501/

Facebook: https://www.facebook.com/
groups/287852905083332/

Ileana Garcia is an Associate at Lape-
kas Law, P.A. She earned her LLM degree 
in Taxation at the University of Miami’s 
School of Law. Ileana primarily focuses 
on representing clients before the IRS on 
all matters, including assisting clients in 
requesting offers in compromise, install-

ment agreements, and appealing IRS audit and collec-
tion actions. Ileana can assist with penalty abatements, 
FBAR issues, and tax court litigation. Ileana also takes 
on matters before the Florida Department of Revenue 
and any other state and local tax related authorities. 

South Florida Women in Tax Group
By: Ileana Garcia

Bruna Barbosa focuses her practice on 
cross-border transactions, advising indi-
viduals and businesses on a wide range 
of international inbound and outbound 
tax issues. She regularly counsels clients 
on pre-immigration tax, estate planning 
and asset protection.  Bruna’s experience 

also includes providing tax advice on foreign investment 
in U.S. real estate, the design, formation, planning, and 
operation of domestic and foreign corporations, partner-
ships, and trusts, corporate reorganizations and inter-
national tax planning.  Bruna earned her J.D. and Tax 
LLM. from the University of Miami and is an associate 
at Baker McKenzie’s Global Tax and Wealth Manage-
ment practice groups.  

Marielys Rosado is an International 
Tax Manager at Berkowitz Pollack Brant. 
She has more than 7 years of interna-
tional tax experience, assisting foreign 
and domestic high-net-worth individu-
als with their U.S. tax compliance and 
consulting needs. Her areas of specialty 

include: (1) international tax compliance for individuals, 
corporations, partnerships, and trusts, (2) international 
gift and estate tax compliance, (3) pre-immigration tax 
planning, (4) U.S. taxation of foreign trusts and U.S. 
beneficiaries, (5) IRS voluntary disclosure programs, and 
(6) IRS international tax controversy issues.  Marielys 
is a member of the Tax Section of the Florida Bar and 
is licensed to practice law in Florida and the U.S. Tax 
Court. She is also a member of the American Institute 
of Certified Public Accountants, Florida Institute of 
Certified Public Accountants, and Puerto Rico Board of 
Accountancy, and is a licensed Certified Public Accoun-
tant in Puerto Rico. 

Flor M. Morillo is a Senior Associate 
in PwC’s US Southeast Mergers and 
Acquisitions Tax group, specializing in 
the tax aspects of mergers, acquisitions, 
restructurings and other corporate trans-
actions. Flor received her J.D. and LLM 
in Taxation from the University of Miami 
School of Law, and received her B.S. from 

Florida State University.
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