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	 David	Pratt’s	year	as	
Chair	of	the	Florida	Bar	
Tax	Section	has	seemed	
to	pass	at	 the	 speed	 of	
light.	 	We	 just	 returned	
from	our	annual	gather-
ing	 at	Amelia	 wherein	
all	 of	 the	new	appoint-
ments	to	the	various	of-

fices,	committees,	meetings,	and	organize	
the	new	Tax	Section	year	were	blessed	by	
the	Directors	and	General	Council.		We	all	
enjoyed	the	fireworks	as	well	as	the	sounds	
of	“Freeze	Frame,	a	fantastic	Jacksonville	
band.	 	In	addition,	the	first-ever	tax	sec-
tion	leadership	program,	chaired	by	Mike	

Lampert,	was	a	great	success	and	will	be	
repeated	 in	years	 to	come.	 	The	Ullman	
year	in	review	was	attended	enmasse	and	
exceeded	our	expectations.	 	Thanks	you	
Sam.		In	addition,	the	voluntary	disclosure	
panel	discussion	by	Jeff	Neiman,	AUSA,	
Miami,	Martin	Press,	Esq.,	and	Charles	
Rettig,	Esq.	was	timely	as	well	as	informa-
tive.	We	congratulateour	special	guest,	the	
recipient	of	the	4th	Government	employee	
award,	Anita	Friedlander	 from	 the	 IRS	
Miami	Office	of	Appeals.
	 The	October	meeting	will	be	held	at	the	
Hutchinson	Island	Marriott	(formerly	the	
Indian	River	Plantation)	beginning	Thurs-
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	 “To	truly	transform	our	economy,	to	protect	
our	security,	and	save	our	planet	from	the	rav-
ages	of	climate	change,	we	need	to	ultimately	
make	clean,	renewable	energy	the	profitable	
kind	of	energy.”	Barack	Obama,	speaking	 to	
a	 Joint	 Session	 of	 Congress,	 February	 24,	
2009.1

	 In	the	December	2008	issue	of	the	Florida 
Tax Bulletin,	we	published	an	article	on	biofuel	
tax	policy,	stressing	the	importance	to	Florida	
of	creating	broader	tax	incentives	for	ethanol	
and	other	biofuels.	 	After	 submission	of	 the	
article,	Congress	passed	the	Energy	Improve-
ment	 and	 Extension	Act	 of	 2008	 (“Energy	
Improvement	Act”)b,	which	made	a	number	
of	changes	to	the	provisions	mentioned	in	our	

Biofuel Tax Incentives 
Revisited: The Stimulus Bill 
Stimulating Renewable Energy
Michael D. Minton, Esq., Dean Mean Minton & Zwemer, Fort Pierce, FL
Christine L. Weingart, Esq., Dean Mean Minton & Zwemer, Orlando, FL

article.		For	instance,	the	Energy	Improvement	
Act	extended	the	income	and	excise	tax	credits	
for	biodiesel	and	renewable	diesel	used	as	fuel	
through	2009,	and	increased	the	rates	of	such	
credits.	 	The	Energy	 Improvement	Act	also	
provided	for	the	treatment	of	certain	income	
and	gains	from	alcohol,	biodiesel,	and	alterna-
tive	fuels	and	mixtures	as	qualifying	income	
for	publicly	 traded	partnerships.	 	However,	
the	Energy	Improvement	Act	still	did	not	ad-
equately	address	the	issues	raised	in	our	first	
article.
	 Since	his	 inauguration,	President	Obama	
has	 given	 numerous	 speeches,	 including	
the	state	of	 the	union	address,	stressing	the	
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day	evening,	October	1,	2009	for	the	Directors’	meeting.		
This	will	be	followed	by	Part	I	of	the	CLE	on,	Friday,	
October	2,	2009,	which	will	include	a	cocktail	party	and	
dinner	cruise,	with	special	recognition	for	all	Certified	
Tax	Lawyers.	 	Finally,	 the	General	Meeting	will	be	
held	on	Saturday,	October	3,	2009.		The	CLE	committee	
(Mark	Scott,	Mike	Jorgenson,	Joel	Masur	and	Janette	
McCurley)	has	put	together	an	awesome	cast	of	charac-
ters	for	the	Friday	CLE.		They	deserve	a	great	round	of	
applause	for	the	launch	of	this	program.		The	program	
will	be	marketed	to	Tax	Section	members	as	well	as	
Certified	Public	Accountants	and	should	fill	 the	void	
for	the	past	few	years	with	respect	to	procedural	tax	
CLE	content.		Most	of	the	speakers	have	committed	to	
participating	including	a	Tax	Court	judge,	Department	
of	Justice	attorney,	and	IRS	personnel.		In	addition,	we	
are	inviting	the	CLE	attendees	to	join	us	on	Saturday	
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in	hopes	of	recruiting	some	new	section	members.	
	 With	respect	 to	 the	Directors’	meeting	 in	January	
2010,	it	will	be	held	in	Tampa,	Florida,	hosted	by	Cristin	
Keane	and	the	law	office	of	Carlton	Fields	on	January	
8th	for	the	Directors’	dinner,	January	9th	meeting.	(The	
rumors	that	we	would	be	enjoying	Clear	Lake,	Iowa	for	
this	meeting	are	totally	unfounded,	but,	yes,	I	was	there	
the	night	before	“the	music	died”.)
	 The	Annual	meeting	 is	hopefully	headed	 for	 the	
Seminole	Hard	Rock	Casino	and	Resort	in	Hollywood,	
Florida,	which	is	tentatively	scheduled	for	April	30th	
and	May	1st,	2010.	This	meeting	will	host	Part	II	of	the	
Advanced	Federal	Tax	seminar	mentioned	above.		We	
are	in	discussions	with	the	Hard	Rock	at	this	time.		
	 Based	on	 the	unbelievable	 support	 from	each	of	
you	thus	far	to	make	the	2009-2010	Tax	Section	year	
a	success,	I	am	beginning	to	understand	that	even	a	
tax-bankruptcy	attorney	 from	Iowa	can	 lead	the	Tax	
Section	through	an	exciting,	profitable	year.	 	Thanks	
in	advance.	

Are Loans From Charitable 
Organizations Legal?
Adam Scott goldberg, JD., LL.M., Krause & goldberg P.A., Weston, FL

	 In	these	tough	economic	times	people	are	being	more	
selective	with	their	charitable	giving.		Recently,	I	have	
been	getting	calls	from	clients	who	are	taking	a	closer	
look	at	the	financial	information	from	the	charities	they	
support.		Many	of	these	clients	see	loan	receivables	being	
carried	on	the	books	of	some	charities.		This	always	leads	
to	the	question:	“Are	charities	allowed	to	make	loans?”
	 Pursuant	 to	Florida	Statutes	617.0833,	 loans	may	
not	be	made	by	a	Florida	not-for-profit	corporation	to	
its	board	of	directors	or	officers	or	any	other	corpora-
tion,	firm,	association,	or	entity	in	which	one	or	more	of	
the	organization’s	directors	or	officers	are	a	director	or	
officer	or	hold	a	substantial	financial	interest.		Florida	
Statute	617.01401(2)	defines	“Board	of	directors”	as	
the	group	of	persons	vested	with	the	management	of	
the	affairs	of	the	corporation	irrespective	of	the	name	
by	which	such	group	 is	designated.	 	Florida	Statute	
617.01401(11)	defines	“Person”	 to	 include	 individuals	
and	the	entities.	
	 There	is	no	federal	statute	forbidding	a	tax-exempt	
organization	from	making	loans	as	part	of	its	exempt	
purpose.
	 Treasury	Regulation	Section	1.501(c)(3)-1(c)(2)	states	
that	an	organization	is	not	operated	exclusively	for	one	
or	more	exempt	purposes	 if	 its	net	earnings	 inure	 in	
whole	or	in	part	to	the	benefit	of	private	shareholders	
or	individuals.		“Net	earnings”	is	an	undefined	term	for	
tax-exempt	organizations.		However,	in	National	Cam-
paign	Commission	v.	Rogan,	69	F.	Supp	679,	683	(S.D.	

Cal.	1945)	 the	court	construed	net	earnings	 to	mean	
earnings	after	expenses.1

	 In	practice,	revocation	of	 tax-exempt	status	occurs	
only	when	an	organization	no	longer	operates	as	a	chari-
table	organization.		In	lieu	of	revocation,	the	IRS	has	
the	ability	to	impose	penalty	excise	taxes	on	an	“excess	
benefit	transaction.”2

	 The	IRS	has	revoked	an	organization’s	 tax-exempt	
status	where	the	benefits	to	private	interests	were	sub-
stantial	and	overwhelmed	the	public	interest.		Pursuant	
to	Private	Letter	Ruling	9812001,	 if	an	organization	
serves	a	public	interest	through	charitable	activities	but	
also	serves	a	private	interest	more	than	incidentally,	it	is	
not	exempt.		According	to	the	IRS,	“incidental”	has	both	
qualitative	and	quantitative	connotations.		An	activity	
may	provide	an	indirect	benefit	to	private	interests	and	
thus	be	“incidental”	from	a	qualitative	standpoint,	but	
if	it	indirectly	provides	a	substantial	benefit	to	private	
interests,	it	will	negate	the	charitable	exemption.		The	
substantiality	of	the	private	benefit	is	measured	in	the	
context	of	 the	overall	public	benefit	conferred	by	the	
activity.
	 In	the	case	of	Wendy	L.	Rehabilitation	Foundation,	
Inc	v.	Commissioner,	T.C.	Memo	1986-348,	an	organiza-
tion	was	established	to	help	victims	who	were	in	a	coma.		
The	organization	intended	to	distribute	30%	of	its	initial	
funding	for	the	medical	care	of	the	founding	partner’s	
daughter.		Relieving	the	family	of	the	economic	burden	
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of	paying	for	their	daughter’s	care	resulted	in	a	private	
inurement	of	 organizational	 funds	 to	an	 individual.		
Therefore,	the	IRS	refused	to	grant	tax-exempt	status	
to	this	organization.	
	 In		Private	Letter	Ruling	9544022,	an	organization’s	
exempt	purpose	was	to	provide	relief	to	victims	of	natu-
ral	disasters.		After	a	local	natural	disaster,	the	orga-
nization	gave	loans	and	grants	to	current	and	former	
employees	of	the	organization	who	met	certain	objective	
criteria.	 	The	IRS	ruled	 that	any	benefit	received	by	
the	organization	was	incidental	and	that	the	loans	and	
grants	did	not	constitute	a	private	inurement.
	 In	Goldsboro	Art	League	Inc.	v.	Commissioner,	75	T.C.	
337	 (1980),	 the	court	considered	a	private	 inurement	
issue	regarding	an	art	organization.		The	organization	
promoted	an	exhibition	where	art	was	sold	with	the	pro-
ceeds	being	distributed	80%	to	the	artist	and	20%	to	the	
organization.		The	court	ruled	that	the	private	benefit	to	
the	artists	was	incidental	to	the	organization’s	exempt	
purpose	of	art	education	for	the	benefit	of	the	public.
	 In	Lowry	Hospital	Association	v.	Commissioner,	66	
T.C.	850	 (1976),	an	 inadequately	secured	and	under-
market	 interest	 loan	made	to	a	 for-profit	business	of	
the	founder	of	the	organization	was	held	to	be	an	inure-
ment.
	 Once	the	contemplated	loan	is	made	to	a	beneficiary,	

the	organization	must,	pursuant	to	IRS	Rev.	Rul.	56-
304,1956-2	C.B.	306,	keep	on	record	the	name	of	 the	
beneficiary,	the	address	of	the	beneficiary,	the	amount	
of	the	loan,	the	purpose	of	the	distribution,	and	the	re-
lationship	between	the	parties,	if	any.		This	serves	the	
purpose	of	being	able	to	show	that	a	disbursement	was	
made	in	furtherance	of	an	exempt	purpose,	so	that	the	
exempt	status	of	 the	organization	 is	not	endangered.		
If	the	loan	is	made	to	a	related	party,	the	organization,	
in	 the	next	 IRS	Form	990	filed,	may	have	to	answer	
“yes”	 to	question	27	 in	Part	IV.	 	 	By	answering	“yes,”	
the	organization	would	then	have	to	fill	out	Part	II	of	
Schedule	L	of	the	IRS	Form	990	which	asks	for	many	
details	regarding	the	loan.
	 Before	any	 loans	are	made,	an	organization	must	
also	look	to	its	Articles	of	Incorporation,	Articles	of	Or-
ganization,	Bylaws,	and/or	Conflict	of	Interest	Policy	as	
many	of	these	documents	contain	additional	restrictions	
regarding	loans.
	 Though	we	strongly	discourage	organizations	 from	
getting	into	the	practice	of	making	loans,	loans	that	are	
made	must	be	in	writing,	must	contain	interest	payable	
which	exceeds		the	prime	rate,	and	must	contain	definite	
repayment	terms.	 	The	 loan	must	also	be	an	account	
receivable	on	the	balance	sheet	of	the	organization.

(Endnotes)
1	 See	also	People	of	God	Community	v.	Commissioner,	75	T.C.	127	
(1980).
2	 See	I.R.C.	Section	4958	and	the	regulations	thereunder.

LOANS
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New Penalty guidance Provided for UBS 
(And Other) Offshore Accountholders Coming 
Forward Through Voluntary Disclosures
William M. Sharp, Sr., Partner
Larry R. Kemm, Partner
Sharp & Associates, P.A.
Tampa, FL1

	 The	Internal	Revenue	Service	 (the	“Service”)	appears	
to	have	capitulated	by	issuing	a	national	penalty	guidance	
initiative	 in	an	effort	 to	 lure	American	 taxpayers	with	
unreported	Swiss	and	other	offshore	financial	accounts	
back	into	the	U.S.	tax	system.		Despite	several	statements	
made	both	publicly	and	privately	 in	recent	months	that	
the	Service	would	not	be	introducing	a	national	settlement	
initiative	or	similar	program,	on	March	26,	2009,	the	Ser-
vice	publicly	released	a	series	of	memoranda	that	detailed	
a	coordinated	attack	on	offshore	account	non-compliance	
as	well	as	a	new	penalty	framework	to	apply	to	voluntary	
disclosure	requests	involving	offshore	accounts.		
	 Although	not	cast	as	a	formal	compliance	initiative,	the	
guidance	contained	 in	 the	memoranda	provides	 foreign	
accountholders	with	a	level	of	certainty	in	resolving	non-
compliance	issues	involving	unreported	offshore	accounts.		
But	one	significant	caveat	is	that	the	new	guidelines	only	
apply	to	those	who	come	forward	on	or	before	September	
23,	2009.
	 The	Service	announced	its	offshore	account	efforts	in	a	
statement	from	IRS	Commissioner	Doug	Shulman	released	
on	March	26,	2009.		In	a	two-pronged	approach,	Commis-
sioner	Shulman	announced	efforts	to	(i)	combat	offshore	
account	non-compliance,	and	(ii)	encourage	voluntary	com-
pliance	by	providing	new	penalty	guidance	for	voluntary	
disclosures	involving	offshore	accounts.
	 The	new	penalty	guidance	is	contained	in	a	March	23,	
2009,	memorandum	issued	by	Linda	E.	Stiff,	the	Deputy	
Commissioner	 for	Services	and	Enforcement,	which	sets	
forth	a	civil	penalty	framework	to	be	applied	to	voluntary	
disclosure2	requests	related	to	unreported	offshore	accounts	
and	offshore	entities	(the	“Memorandum”).3		As	described	
below,	 this	 framework	 limits	 the	 exposure	 to	 the	 civil	
FBAR4	penalty	as	well	as	other	potential	penalties	related	
to	past	offshore	non-compliance.
	 With	respect	to	enhanced	efforts	to	combat	offshore	ac-
count	non-compliance,	a	separate	memorandum	issued	by	
Faris	R.	Fink,	Deputy	Commissioner,	SBSE,	and	Barry	B.	
Schott,	Deputy	Commissioner,	LMSB	International,	also	
dated	March	23,	2009,	emphasizes	that	offshore	cases	sent	
to	the	field	for	examination	are	work	of	the	highest	priority.		
This	memorandum	instructs	examiners	to	utilize	the	full	
range	of	information	gathering	tools	in	properly	developing	
offshore	issues	and	also	revokes	the	Last	Chance	Compli-
ance	Initiative	 (“LCCI”),	and	 in	so	doing,	notes	that	the	
Service	will	no	longer	afford	taxpayers	the	opportunity	to	

minimize	their	exposure	to	penalties	through	the	terms	of	
LCCI.		An	attachment	to	the	memorandum	sets	forth	the	
panoply	of	penalties	that	may	be	implicated	in	an	offshore	
account	situation.5

	 The	message	conveyed	with	the	released	memoranda	is	
clear:		taxpayers	with	unreported	foreign	accounts	should	
come	forward	now	through	the	voluntary	disclosure	pro-
gram.		Indeed,	according	to	IRS	Commissioner	Shulman,	
“For	taxpayers	who	continue	to	hide	their	head	in	the	sand,	
the	situation	will	only	become	more	dire.”6		Shulman	fur-
ther	noted	that	those	who	do	not	come	in	of	their	own	accord	
will	face	the	full	range	of	civil	and	criminal	penalties.	As	
such,	he	encouraged	non-compliant	U.S.	taxpayers	to	come	
forward	now	under	the	voluntary	disclosure	program	and	
“get	right”	with	the	government.7	
	 With	promises	of	significantly	reduced	penalties	and	
avoiding	criminal	prosecution,	the	Service	is	encouraging	
American	taxpayers	with	undisclosed	offshore	bank	ac-
counts	to	become	U.S.	tax	compliant	through	the	Service’s	
voluntary	disclosure	program.	Whereas	past	settlement	
initiatives	have	been	criticized	for	not	attracting	enough	
non-compliant	taxpayers,	this	initiative	may	draw	in	more	
of	 such	 taxpayers	given	 the	Service’s	 continuing	 legal	
pressure	on	UBS	AG	to	disclose	the	names	of	52,000	of	its	
American	clients.8	
	 The	penalty	framework	guidance	is	a	welcome	develop-
ment	that	will	provide	both	accountholders	and	tax	counsel	
a	greater	level	of	certainty	and	consistency	regarding	the	
potential	implications	of	coming	forward	through	the	vol-
untary	disclosure	process.
	 One	other	cautionary	note	needs	to	be	carefully	consid-
ered.		This	new	penalty	framework	applies	to	“voluntary	
disclosure	requests	containing	offshore	issues.”			The	Memo-
randum	issued	by	Stiff	adds	that	the	“outlined	framework	
will	be	applied	to	all	such	requests	that	have	been	submit-
ted	to	the	IRS.	.	.	.”		The	likely,	if	not	inescapable,	interpre-
tation	of	this	language	together	with	the	Memorandum’s	
reference	to	the	closing	agreement	process	is	that	the	new	
penalty	guidelines	will	only	apply	to	“walk-through”	(a/k/a	
“noisy”)	voluntary	disclosures	and	not	to	so-called	Service	
Center	filings	(a/k/a	“quiet”).		Accordingly,	assuming	this	is	
the	case,	then	tax	counsel	should	caution	clients	who	decide	
to	go	the	“quiet”	voluntary	disclosure	route	that	assuming	
the	submission	is	examined	(which	seems	more	likely	these	
days),9	then	the	exposure	is	quite	substantial	should	the	
Service	upon	examination	impose	maximum	penalties,	a	
far	cry	from	the	comfort	of	the	Memorandum’s	20%	penalty	
safe	haven.
	 Separate	from	the	penalty	framework	outlined	in	the	

continued, next page
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Memorandum,	 the	Service	has	adopted	additional	ad-
ministrative	changes	to	the	procedural	manner	in	which	
voluntary	disclosure	submissions	are	 to	be	handled,	at	
least	in	the	context	of	offshore	financial	accounts.		These	
changes	include	an	advance	disclosure	of	taxpayer	names	
and	 identifying	 information,	 the	 requirement	 that	vol-
untary	disclosures	be	submitted	 to	 the	 judicial	district	
of	the	Service	in	which	the	taxpayer	resides,	and	that	in	
appropriate	cases	the	relevant	taxpayers	make	themselves	
available	to	be	interviewed	as	part	of	the	requirement	for	
cooperation	in	the	voluntary	disclosure	process.		Although	
these	procedural	changes	will	no	doubt	cause	anxiety	on	
the	part	of	many	taxpayers	who	wish	to	come	forward,	in	
practical	terms	such	changes	should	not	have	any	adverse	
implications	to	taxpayers	who	otherwise	qualify	for	volun-
tary	disclosure.10

Description of the Penalty Framework Contained in 
the Memorandum
	 The	 Memorandum	 deals	 with	 the	 civil	 income	 tax	
aspects	of	resolving	a	voluntary	disclosure	for	an	undis-
closed	account.	 	After	Criminal	Investigation	makes	the	
preliminary	determination	that	a	taxpayer	 is	eligible	 to	
make	a	voluntary	disclosure,	 the	Memorandum	states	
that	 the	voluntary	disclosure	request	will	be	 forwarded	
for	processing	to	the	Philadelphia	Offshore	Identification	
Unit	and	subsequently	redistributed	to	civil	examiners	who	
specialize	 in	offshore	examinations.	 	The	Memorandum	
further	notes	that	the	matter	will	be	concluded	through	a	
duly	executed	closing	agreement.
	 As	set	forth	in	the	Memorandum,	three	principal	areas	
of	civil	resolution	apply.		

•	 First,	all	applicable	taxes	and	interest	will	be	imposed	
during	the	six	year	period	preceding	the	voluntary	
disclosure	submission,	and	 the	 taxpayer	must	file	
all	required	amended	or	dilatory	income	tax	returns,	
information	returns,	and	Forms	TD	F	90-22.1	 (the	
“FBAR”).		

•	 Second,	a	penalty	will	be	assessed	against	 the	ad-
ditional	 income	tax	owing	 for	all	years	during	the	
six-year	amended	reporting	period,	including	either	
an	accuracy	related	or	a	delinquency	penalty,	and	the	
taxpayer	may	not	rely	on	a	reasonable	cause	excep-
tion	to	avoid	such	penalties.		

•	 Third,	in	lieu	of	all	other	penalties	that	may	otherwise	
apply,	including	the	FBAR	penalty,	a	penalty	equal	to	
20%	of	the	amount	in	the	offshore	account	or	foreign	
entity	will	be	imposed	with	respect	to	the	year	with	
the	highest	aggregate	account	value	during	the	six-
year	period.		Although	this	20%	penalty	would	be	in	
lieu	of	several	potential	penalty	provisions,	its	impor-
tance	is	most	related	to	the	FBAR	penalty	and	will	
be	discussed	in	that	context	through	the	remainder	
of	this	article.

	 As	an	extremely	 important	exception	 to	 the	general	
rule	 for	 the	above	FBAR	penalty,	 if	all	of	 the	 following	
conditions	are	met	during	the	period	in	which	the	taxpayer	
“controlled”	the	account	or	foreign	entity,	then	the	taxpayer	
will	be	eligible	for	a	reduced	5%	penalty:

•	 First,	 the	 taxpayer	 did	 not	 open	 or	 cause	 to	 be	
opened	any	foreign	account	or	cause	any	entity	to	be	
formed.

•	 Second,	there	have	been	no	deposits	or	withdrawals	
from	the	account.	

•	 Third,	all	applicable	U.S.	taxes	were	paid	on	the	funds	
in	the	offshore	account	or	foreign	entity	(i.e.,	where	
only	account/entity	earnings	have	escaped	U.S.	taxa-
tion).

	 The	Memorandum	authorizes	LMSB	and	SBSE	to	re-
solve	voluntary	disclosures	on	the	basis	of	the	described	
penalty	framework	for	taxpayers	who	have	already	com-
menced	a	voluntary	disclosure	or	who	come	forward	within	
six	months	from	the	date	of	the	Service’s	March	23,	2009	
Memorandum	(i.e.,	on	or	before	September	23,	2009).11

	 Finally,	the	Memorandum	notes	that	the	terms	outlined	
in	the	penalty	framework	will	apply	only	to	taxpayers	who	
make	a	voluntary	disclosure	request	and	fully	cooperate	
with	the	Service	as	part	of	the	voluntary	disclosure	process.		
Thus,	the	requirements	for	an	eligible	voluntary	disclosure	
under	Information	Release	2002-135	must	be	satisfied.12	
Moreover,	as	discussed	further	below,	we	understand	that	
the	expected	cooperation	may	include	in	appropriate	cases	
that	the	taxpayer	be	personally	interviewed	and	willing	to	
provide	information	regarding	bankers	or	others	involved	
with	establishing	the	foreign	bank	account	or	foreign	enti-
ties	used	in	the	account	ownership	structure.

highlights of the New Penalty Framework
•	 The	New	Penalty	Framework	is	Not	Limited	to	UBS	

Offshore	Accounts
	 The	Memorandum	states	that	the	outlined	framework	is	
to	be	applied	to	voluntary	disclosure	requests	“containing	
offshore	issues.”		These	offshore	issues	refer	to	unreported	
offshore	accounts	and	offshore	entities.		There	is	no	express	
or	implied	suggestion	that	the	framework	will	be	limited	to	
cases	involving	unreported	offshore	financial	accounts	held	
with	UBS	AG,	or	through	foreign	corporations,	foundations	
or	other	entities	used	to	hold	an	offshore	account	with	UBS	
AG	in	Switzerland.
	 There	is	no	doubt	that	the	Memorandum	was	undoubt-
edly	prompted	by	pressure	from	the	large	volume	of	volun-
tary	disclosures	arising	out	of	the	John	Doe	Summons	and	
Deferred	Prosecution	Agreement	initiatives	involving	UBS	
AG	and	the	U.S.	government.13		U.S.	citizens	and	residents	
who	have	maintained	unreported	offshore	accounts	have	
become	increasingly	nervous	as	the	U.S.	government	has	
successfully	chipped	away	at	the	centuries-old	wall	of	Swiss	
bank	secrecy,	and	the	Swiss	government	has	indicated	its	
willingness	to	renegotiate	the	U.S.-Swiss	income	tax	treaty	
by	applying	the	OECD	definition	of	“tax	fraud;”	instead	of	

PENALTy gUIDANCE
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importance	of	renewable	energy	to	his	administration	and	
his	commitment	to	enacting	carbon	emission	legislation.
	 The	first	step	towards	the	creation	of	a	more	comprehen-
sive	plan	for	renewable	energy	by	the	new	administration	
has	been	taken	with	the	passage	of	the	American	Recovery	
and	Reinvestment	Act	of	2009	 (the	“Stimulus	Bill”)c.	 	The	
Stimulus	Bill	contains	multiple	provisions	regarding	using	
renewable	energy	incentives.		
	 First,	 the	Stimulus	Bill	 extends	and	expands	various	
renewable	energy	 incentives	that	were	already	 in	 force	 in	
the	Code.		For	instance,	the	Stimulus	Bill	extends	the	credit	
in	Code	Section	45	for	electricity	produced	from	renewable	
resources,	including	both	open-loop	and	closed-loop	biomass	
facilities.d		Additionally,	the	Stimulus	Bill	repeals	limitations	
on	the	credit	 in	Code	Section	48	 for	qualified	small	wind	
energy	property	and	property	financed	by	subsidized	energy	
financing	or	industrial	development	bonds.e

	 One	of	the	most	significant	changes	to	the	renewable	en-
ergy	incentives	of	the	Stimulus	Bill	is	the	addition	of	a	new	
provision,	which	allows	taxpayers	who	would	otherwise	be	
eligible	for	the	production	tax	credit	in	Code	Section	45	to	
elect	instead	to	take	an	investment	tax	credit	under	Code	
Section	48.f		Calculation	of	the	production	tax	credit	is	based	
on	the	electrical	output	of	the	qualifying	renewable	energy	
facilities,	while	an	investment	tax	credit	is	calculated	based	
on	the	capital	investment	in	the	qualifying	renewable	energy	
projects.		The	investment	tax	credit,	equal	to	thirty	percent	
(30%)	of	 the	cost	of	 the	 facility	 in	 the	year	 it	 is	placed	 in	
service,	is	available	for	facilities	placed	in	service	between	
January	1,	2009	and	January	1,	2014	(or	January	1,	2013	for	
wind	facilities).		Investment	tax	credits	that	are	allowed	when	
the	qualifying	property	is	placed	into	service	helps	to	offset	
the	upfront	investments	required	to	get	the	renewable	energy	
project	off	the	ground.		Therefore,	the	investment	tax	credit	
should	serve	as	a	better	stimulus	for	the	creation	of	renew-
able	energy	projects.		Prior	to	the	Stimulus	Bill	enactment,	
the	investment	tax	credit	was	only	available	for	renewable	
energy	projects	involving	geothermal,	solar,	or	fuel	cells	sys-
tems.		The	Stimulus	Bill	extends	the	investment	tax	credit	
to	those	renewable	energy	projects	that	previously	were	only	
eligible	for	production	tax	credit,	including,	most	importantly	
for	Florida’s	agricultural	industry,	both	open	and	closed-loop	
biomass	facilities.		
	 The	Stimulus	Bill	expands	the	definition	of	a	manufac-
turing	 facility	 for	purposes	of	 tax	exempt	bond	financing	
under	Code	Section	144	to	include	any	facility	used	in	the	
manufacturing,	creation,	or	production	of	tangible	or	intan-
gible	property,	which	is	described	in	section	197(d)(1)(C)(iii).
g		Although	not	directly	applicable	to	renewable	energy,	this	
provision	may	be	an	 incentive	to	 the	development	of	new	
methods	and	procedures	for	the	creation	of	better,	more	ef-
ficient	biofuels	by	subsidizing	the	cost	of	the	facilities	and	
the	development	of	technology.
	 The	Stimulus	Bill	also	creates	a	new	manufacturing	in-

centive	in	the	form	of	a	tax	credit	for	investment	in	a	quali-
fying	advanced	energy	product,	including	(i)	property	used	
to	produce	energy	 from	renewable	resources,	 (ii)	property	
designed	to	refine	or	blend	renewable	fuels,	and	(iii)	other	
property	designed	to	reduce	greenhouse	gas	emissions.		The	
incentive	is	thirty	percent	(30%)	of	the	qualified	investment	
with	respect	to	qualifying	property,	limited	by	the	amount	
designated	by	the	Secretary	as	eligible	for	the	credit.h		
	 In	addition	to	the	tax	incentives	for	renewable	energy,	the	
Stimulus	Bill	also	creates	a	grant	program	where	taxpayers	
otherwise	eligible	for	the	production	tax	credit	or	investment	
tax	credit	for	specific	property	may	instead	apply	to	the	De-
partment	of	Energy	for	a	grant	of	up	to	thirty	percent	(30%)	
of	the	cost	basis	of	the	qualifying	facility.i		This	should	act	as	
a	further	incentive	for	renewable	energy	production.
	 Along	with	 the	passage	of	 the	Stimulus	Bill,	 since	 the	
publication	of	our	first	article,	President	Obama	has	released	
his	proposed	budget.j	 	In	our	earlier	article,	we	mentioned	
that	a	commitment	to	renewable	energy	would	require	both	
an	increase	to	the	incentives	in	the	Tax	Code	for	renewable	
energy	and	a	decrease	in	the	existing	incentives	for	fossil	fu-
els.		With	his	budget,	President	Obama	proposes	to	eliminate	
$32	billion	of	oil	and	gas	preferences.	 	Combined	with	the	
provisions	in	the	Stimulus	Bill,	this	represents	a	significant	
step	in	the	right	direction	towards	committing	to	alternative	
sources	of	energy,	specifically	biomass	based	energy.
	 On	top	of	the	tax	provisions,	the	budget	proposal	provides	
that	the	Department	of	the	Interior	will	ensure	companies	
are	“diligently”	developing	their	existing	leases	or	risk	los-
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ing	them,	so-called	“use	it	or	lose	it.”		The	budget	proposes	
charging	new	fees	on	non-producing	Gulf	of	Mexico	leases	in	
order	to	provide	an	incentive	for	companies	to	start	producing	
from	these	leases	or	relinquish	them.		The	proposed	budget	
estimates	that	the	new	fee	on	non-producing	leases	would	
raise	an	estimated	$1.2	billion	total	during	the	2010-2019	
periods.		The	budget	also	calls	for	ending	federal	funding	for	
an	ultra-deepwater	oil	and	gas	research	and	development	
program.
	 Although	all	of	 these	provisions	 just	add	to	 the	patch-
work	nature	of	the	policy	regarding	biofuel	incentives	and	
renewable	energy	in	general,	the	swiftness	with	which	the	
actions	have	been	taken	is	proof	of	the	dedication	of	the	cur-
rent	administration	to	creating	alternative	forms	of	energy.		
However,	there	is	some	concern	that	the	limited	duration	of	
many	of	the	provisions,	set	by	their	terms	to	expire	within	
the	next	few	years,	will	impact	the	ability	of	interested	par-
ties	to	take	part	in	thoughtful	planning	and	development	of	
long-term	alternative	fuel	projects.		Given	Florida’s	potential	
to	be	a	biofuel	powerhouse,	these	provisions	are	definitely	
steps	in	the	right	direction,	although	more	permanent	and	
comprehensive	actions	are	needed.

About the Authors:
	 Michael	Minton	is	a	member	of	Dean	Mead’s	Tax	Depart-
ment	and	is	chair	of	the	firm’s	Agribusiness	Industry	Team.	
He	practices	in	the	area	of	Federal	income,	estate,	and	gift	
tax	 law	and	 family	business	succession	planning.	He	has	
developed	significant	experience	in	agricultural	and	resource	
management	law.
	 Christine	Weingart	is	a	member	of	Dean	Mead’s	Tax	De-
partment.	She	provides	tax	and	business	planning	counsel	
to	business	owners	on	all	 types	of	business	matters.	 	She	
regularly	represents	large	landowner	clients	and	has	gained	
considerable	knowledge	of	Florida’s	emerging	Carbon	Credit	
Trading	program.

About Dean Mead:
	 Dean	Mead	is	a	commercial	law	firm	that	provides	full-
service	 legal	representation	to	businesses	and	 individuals	
throughout	Florida.	The	firm	has	50	lawyers	practicing	in	
Orlando,	Fort	Pierce	and	Viera.

(Endnotes)
1	 	Climate	bill	needed	to	‘save	our	planet,’	says	Obama.		Samuelsohn,	
Darren.	 	http://www.nytimes.com/cwire/2009/02/25/25climatewire-
emissions-bill-needed-to-save-our-planet--oba-9849.html	 (Retrieved	
March	2,	2009).
2	 	P.L.	110-343.
3	 	P.L.	111-5.
4	 	Section	1101	of	the	Stimulus	Bill.
5	 	Section	1103	of	the	Stimulus	Bill.
6	 	Section	1102	of	the	Stimulus	Bill.
7	 	Section	1301	of	the	Stimulus	Bill.
8	 	Section	1302	of	the	Stimulus	Bill.
9	 	Section	1603	of	the	Stimulus	Bill.
10	 	A	copy	of	the	proposed	budget	can	be	found	on	the	White	House	
website	at	http://www.whitehouse.gov/omb/budget/fy2009/.
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Outgoing Chair’s Message
David Pratt, Esq., Proskauer Rose, LLP, Boca Raton, FL

	 It	 is	hard	 to	 believe	 that	 this	 is	my	 last	Chair’s	
Message	–	where	has	 the	year	gone?	 	So	much	has	
happened	in	the	world	over	the	last	twelve	months	that	
our	lives	as	tax	lawyers	seem	so	trivial.	Over	the	last	
year	we	have	seen	our	real	estate	and	financial	markets	
tumble,	our	unemployment	rates	 jump,	some	historic	
institutions	 close	 their	doors,	 a	multi-billion	dollar	
Ponzi	scheme	shatter	many	lives	and	charities,	and	we	
have	a	new	President,	just	to	name	a	few.		And	the	irony	
is	 that	 through	good	times	and	bad	times,	 there	will	
always	be	work	for	tax	lawyers.		Whether	it	is	assisting	
in	the	structure	of	a	merger	or	a	bankruptcy	workout,	or	
advising	how	to	reduce	a	taxable	estate	or	the	best	way	
to	deduct	a	loss	from	a	Ponzi	scheme,	we	are	an	integral	
part	of	society.		
	 I	have	reflected	many	times	over	 the	 last	year	on	
my	choice	of	profession,	particularly	as	I	observe	the	
younger	 tax	 lawyers	get	 involved	 in	 the	Tax	Section,	
and	have	 confirmed	over	and	over	 that	 the	practice	
of	Tax	 law	has	been,	and	continues	 to	be,	 incredibly	
rewarding.	 	And	 the	opportunity	 to	 lead	 the	Florida	
Bar	Tax	Section	during	these	difficult	times	has	been	a	
tremendous	privilege	and	honor.		I	want	to	thank	all	of	
you	for	providing	me	with	that	opportunity	and	for	all	

your	hard	work	and	participation	over	the	last	year.		I	
have	enjoyed	my	tenure	as	the	Chair	and	look	forward	
to	continuing	to	work	with	all	of	you	as	I	join	the	elite	
group	of	“Past	Chairs”	of	the	Florida	Bar	Tax	Section.
	 There	are	so	many	people	to	thank,	and	it	is	impossible	
to	name	all	of	them.		However,	I	do	want	to	mention	some	
of	the	individuals	who	contributed	to	the	success	of	the	
year,	who	have	received	Special	Merit	Awards,	by	the	
time	this	article	goes	to	press,	for	their	hard	work.		First,	
my	good	 friends	and	past	Chairs	and	Gerald	T.	Hart	
Tax	Lawyer	of	the	Year	Award	recipients	Lauren	Detzel	
and	Don	Tescher,	who	were	instrumental	in	getting	me	
involved	in	the	Tax	Section	many	years	ago	and	who	did	
so	much	for	the	Tax	Section	this	year.		They	co-chaired	
perhaps	the	best	estate	planning	seminar	ever	given	
anywhere;	they	were	able	to	assemble	the	best	estate	
planning	attorneys	in	the	country	to	speak	on	one	day	
in	Orlando.	 	And,	as	 if	putting	 together	 the	seminar	
did	not	keep	them	busy	enough,	they	helped	draft	very	
important	comments	on	a	proposed	revenue	ruling	on	
private	trust	companies,	which	were	submitted	to	the	
IRS	for	consideration.		
	 Second,	Michael	Minton,	the	Tax	Section	Historian,	
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put	together	my	favorite	event	of	the	year,	which	was	the	
dinner	we	had	in	Orlando	honoring	all	the	past	Chairs	
and	Hart	Award	recipients.		Watching	so	many	of	our	
past	leaders	convene	for	the	first	time	in	many	years	
was	a	special	moment.
	 Third,	 Ian	White	and	Mike	Jorgensen,	year	after	
year,	are	responsible	for	our	hospitality	suites	at	Amelia	
Island.	 	This	 year	 was	 no	 different,	 and	 I	 want	 to	
recognize	 the	hard	work	 they	do	year	after	year	 in	
making	the	suites	part	of	the	success	we	have	at	Amelia	
year	after	year.		
	 Fourth,	part	of	the	success	this	year	has	been	the	work	
of	our	younger	and	new	tax	lawyers,	including	the	Lunch	
N’	Learn	series.		Daniel	Bensimon	did	a	marvelous	job	
in	putting	together	a	few	of	the	best	events	for	young	
tax	lawyers	in	Miami.		
	 Last,	but	not	least,	is	the	lawyer	who	spearheaded	the	
New	Tax	Lawyers	Committee,	Steve	Hadjilogiou.		Yes,	he	
received	an	award	last	year	too;	however,	Steve	deserves	
more	than	an	award	for	the	programs	he	implemented	
this	year;	there	were	times	that	I	thought	he	worked	for	
me	on	a	full-time	basis.		Steve	has	been	a	big	part	of	the	
success	of	the	New	Tax	Lawyers	Committee	this	year.
	 I	 also	want	 to	 thank	all	 of	 the	Directors	 for	 their	
hard	work	over	the	year.		By	and	large,	each	one	of	you	
contributed	and	made	an	impact	in	your	particular	area.		
We	were	responsible	 for	many	substantive	 issues	 this	
year,	both	at	the	Federal	and	State	 levels;	 the	Federal	
and	State	Tax	Divisions	did	a	marvelous	job	thanks	to	
the	leadership	of	Abrahm	Smith	and	Ozzie	Schindler,	and	
Hunter	Brownlee	and	Russ	Hale,	respectively.		Section	
Administration	was	no	different;	year	after	year,	Rex	
Ware	and	Mike	Lampert	make	great	contributions	to	the	
Tax	Section.			A	special	thanks	to	Rex	for	the	work	he	has	
done	on	the	website	this	year	and	putting	together	the	
reception	in	Washington	DC	in	May,	and	to	Mike	for	his	
participation	in	the	Ethics	class	he	teaches	(with	Sam	
Ullman	and	Lauren	Detzel)	each	year	at	the	University	
of	Florida	Law	School.	 	We	also	had	outstanding	CLE	
over	 the	past	year,	which	 is	probably	one	of	 the	Tax	
Section’s	biggest	strengths	every	year.		Thanks	to	Janette	
McCurley	and	Joel	Maser	for	putting	together	some	of	the	
best	CLE	programs	the	Tax	Section	has	ever	offered.
	 I	also	want	to	give	a	special	thanks	to	my	partner,	
friend	and	colleague,	Elaine	Bucher,	who	has	been	an	
active	participant	in	the	Tax	Section	since	I	introduced	
the	Section	 to	her	when	we	met	over	 ten	years	ago.		
This	 year	 was	 no	 different;	 thanks	 to	 Elaine	 (and	
Mark	Brown	and	Jo	Ann	Engelhardt),	we	will	have	a	
phenomenal	estate	planning	seminar	at	 the	Annual	
Meeting	with	some	of	the	best	speakers	in	the	country.		
And	Elaine	was	also	responsible	for	making	sure	that	
the	Tax	Section	Directory	was	published	on	a	 timely	
basis	in	impeccable	form.

	 As	we	all	know,	the	sponsors	of	the	Tax	Section	allow	
us	to	enjoy	the	meetings	the	way	we	do.		Thanks	to	all	
our	sponsors	and	a	special	 thanks	to	Nick	Lioce	who	
runs	our	sponsorship	program.
	 I	know	we	are	in	good	hands	for	the	years	to	come.		
Our	next	two	Chairs,	Fran	Sheehy	and	Guy	Whitesman,	
are	Tax	Section	veterans	and	both	of	them	have	great	
plans	for	the	their	years.		I	very	much	look	forward	to	
working	with	them	as	a	“Past	Chair”	and	as	an	attendee	
at	their	meetings.		I	very	much	appreciate	the	hard	work	
they	did	this	year	as	well.		
	 Again,	 it	would	be	 impossible	 to	 thank	everybody	
personally	but	I	sincerely	appreciate	everybody’s	hard	
work	over	the	last	year.		As	I	close	this	message,	I	want	
to	mention	three	people	for	good	and	welfare	purposes.		
First,	congratulations	to	Sam	Ullman	on	his	retirement	
from	the	practice	of	law.		Sam	has	been,	and	continues	to	
be,	such	an	integral	part	of	the	Tax	Section.		On	behalf	
of	the	entire	Tax	Section,	I	wish	him	the	best	of	luck	as	
he	begins	the	next	chapter	of	his	life	as	a	law	professor	
in	Gainesville;	his	students	will	be	quite	fortunate.		
	 Second,	 congratulations	 to	 Charlie	 Egerton	 on	
his	appointment	as	Chair-elect	of	 the	American	Bar	
Association’s	Section	of	Taxation.		Charlie	is	also	a	past	
Chair	and	Hart	recipient;	the	ABA	Tax	Section	will	be	
very	fortunate	to	have	Charlie	at	the	helm.		
	 And,	finally,	we	wish	our	good	friend	and	this	year’s	
Gerald	T.	Hart	Tax	Lawyer	of	the	Year,	Marvin	Gutter,	
a	speedy	recovery	from	his	health	issues.		In	my	humble	
opinion,	Marvin	has	been	the	glue	of	the	Section	for	as	
long	as	I	have	known	him.		Get	well	soon!

Thanks	again	for	the	opportunity.
David	Pratt

Marvin	and	Calla	Gutter
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Who Are your Clients?
Frances D. Sheehy, Esq., Law Office of Frances D. Sheehy, Coconut Creek, FL

 If	you	have	ever	filed	a	Form	2848,	Power	of	Attorney	
and	Declaration	of	Representative,	with	the	Internal	
Revenue	Service	(the	“Service”)	on	behalf	of	a	client,	you	
are	the	representative	for	the	taxpayer,	as	far	as	the	Ser-
vice	is	concerned.		The	power	of	attorney	remains	valid	
until	either	you,	or	 the	taxpayer,	revoke	or	withdraw	
the	power	of	attorney	or	a	new	Form	2848	is	filed	by	
another	professional	for	that	same	taxpayer.		This	new	
filing	automatically	revokes	prior	powers	of	attorney.1

 The	Service	is	generally	precluded	from	dealing	with	
anyone	but	the	taxpayer	directly,	without	such	a	power	
of	attorney	pursuant	to	the	provisions	of	Internal	Rev-
enue	Code	§§	6103	(a)	and	(c).  There	are	exceptions	to	
this	prohibition	on	disclosure	which	are	listed	in	I.R.C.	
§§	6103	(c)	through	(o).		Recently,	I	discovered	the	excep-
tion	under	I.R.C.	§	6103(i)(3)(B), which	allows	disclosure	
of	 taxpayer	 information	when	there	 is	an	emergency	
circumstance,	 including	danger	of	death	or	physical	
injury.	 	For	example,	it	would	be	possible	to	receive	a	

call	from	the	local	police	department	for	assistance	in	
locating	your	client,	 if	 the	Service	received	a	credible	
suicide	note	and	reported	it	to	the	police.		Apparently,	
more	credence	is	placed	on	such	threats	of	suicide	when	
they	are	made	on	or	around	April	15th.
	 It	seems	like	the	Service	and	the	tax	attorneys	might	
want	to	“clean	out”	these	client	lists	from	time	to	time,	
if	 for	no	other	 reason	 than	 to	 reduce	 the	number	of	
notices	sent	to	representatives	for	taxpayers	that	have	
long	since	disappeared,	died,	or	perhaps,	failed	to	pay	
their	fees.		In	search	of	a	way	to	discover	how	many	of	
my	999	plus	clients	for	whom	I	have	filed	Forms	2848	
since	1992	are	still	listed	with	the	IRS	under	my	name,	
I	suggested	that	the	Service	could	send	out	an	annual	
or	bi-annual	list	to	each	CAF	number.		That	suggestion	
hit	a	brick	wall	because	there	is	another	means	to	obtain	
this	information.		Specifically,	the	representative	must	
file	a	Freedom	of	Information	Act	Request	to	the	Chief	

What keeps you awake at night?

Significant wealth offers tremendous opportunity, but with opportunity comes 
complexity and challenges: investing, regulations, taxes, wills, trusts, children, 
philanthropy, in-laws, spending and far more.

With no conflicts of interest, no selling pressure, no inflated promises or incomplete 
truths, GenSpring provides advice across all aspects of wealth management. 
Working exclusively for families of significant wealth in tandem with their trusted 
advisors, GenSpring helps families address issues that keep them awake at night.

For more information, please call 866.506.1989
or visit us on the web at www.GenSpring.com.
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of	Disclosure,	Internal	Revenue	Service,	STOP	7000MIL,	
211	W.	Wisconsin	Ave.,	Milwaukee,	Wisconsin	53203-
2213,	fax	no.	414-231-2766.		The	letter	must	be	in	this	
format:

“This	 is	a	request	under	the	Freedom	of	 Information	
Act.
	 I	request	that	a	copy	of	the	CAF	Representative/Cli-
ent	Listing	be	provided	to	me.		I	do	not	wish	to	inspect	
the	documents	first.		In	order	to	determine	my	status	
for	the	applicability	of	fees,	you	should	know	that	I	am	
an	“Other”	requester	seeking	information	for	non-com-
mercial	or	personal	use.		I	am	a	tax	professional,	and	
my	CAF	number	is	XXXX-XXXXX.
	 As	proof	of	identity	I	am	including	a	photocopy	of	my	
driver’s	license,	a	notarized	statement	or	a	sworn	state-
ment,	as	defined	in	the	FOIA	Guide	–	To	Establish	Proof	
of	Identity	and	Right	to	Access.
(1)	 Send	listing	as	a	paper	document.		I	am	willing	to	

pay	copying	fees	for	this	request	up	to	a	maximum	
of	$XX.		If	you	estimate	that	the	fees	will	exceed	this	
limit,	please	inform	me	first.		(No	charge	for	the	first	
100	pages	and	$.20	per	page	thereafter).

(Fees will be waived for requesters in areas affected by 
Hurricane Katrina.		Practitioners	affected	by	Hurricane	
Katrina	must	state	that	they	have	been	impacted,	in-

WhO ARE yOUR CLIENTS?
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dicate	their	home	and/or	business	address,	and	request	
that	fees	be	waived.)
(2)	 Send	 listing	on	CD	as	a	 text	file	using	Windows	

NotePad.

Thank	you	for	your	consideration	of	this	request.”	2

	 When	making	this	request,	be	mindful	that	the	copy-
ing	costs	for	choosing	the	first	option,	“paper	document,”	
could	result	in	significant	charges	because	of	the	number	
of	taxpayers	which	could	be	included.		Presumably,	there	
is	no	charge	for	choosing	the	second	option.			Also,	note	
that	you	must	identify	yourself	in	conjunction	with	this	
request,	either	by	including	a	copy	of	a	driver’s	license	
or	notarized	or	sworn	statement.	
	 In	conclusion,	when	embarking	on	an	initial	repre-
sentation	for	a	new	client,	the	Form	2848	is	the	key	to	
opening	the	Service’s	door	for	you	as	a	representative	to	
walk	in	the	taxpayer’s	shoes,	so	to	speak,	with	the	Ser-
vice.		However,	when	that	representation	is	completed,	
it	would	be	good	practice	to	terminate	the	Form	2848	
with	the	Service	at	the	same	time	as	you	close	the	file	
with	the	client.

(Endnotes)
1	 The	subsequent	power	of	attorney	can	specifically	retain	the	prior	
representative	as	well	by	checking	the	box	on	the	form	under	Part	I,	
paragraph	8.
2	 This	can	be	found	on	IRS.gov	under	the	tax	professionals	link,	basic	
tools,	Campus	Responsibilities,	FOIA.

Fiduciary Income Tax:  Post-Mortem Matters: 
Installment Note Traps for the Unwary
Robert S. hightower, JD, LL.M., Tallahassee
©	All	rights	reserved	by	author

	 Installment	notes	generated	 from	the	post-mortem	
sale	of	property	by	an	estate	or	trust	can	be	a	trap	for	
the	unwary.	

A. hypothetical Fact Pattern.		
	 In	a	recent	client	matter,	two	siblings	(we’ll	call	them	
Angie	and	Babs)	were	co-trustees	of	their	parents’	trusts	
and	co-managing	members	of	the	family	LLC.			Though	
they	were	sisters,	Babs	would	tell	you,	“I	have	no	sister.”		
They	still	sent	birthday	cards	to	each	other,	but	other-
wise	they	communicated	only	through	their	lawyers.		It	
all	started	after	their	parents’	deaths,	when	both	Angie	
and	Babs	wanted	the	antique	high	chair	they	had	both	
used	as	children.		Babs	threatened	to	saw	the	high	chair	
into	 forty	pieces	before	shipping	 it	 to	Angie	after	 the	
probate	court	ordered	that	Angie	would	get	the	chair.
	 The	principal	asset	was	the	family	farm.		Sale	of	the	
family	 farm	after	 their	parents’	deaths	created	some	
interesting	fiduciary	income	tax	issues	when	they	at-

tempted	to	divide	their	interests	in	an	installment	note	
that	was	given	as	partial	payment	for	the	post-mortem	
sale	of	the	farm	property.	
	 The	following	hypothetical	facts	present	the	siblings’	
dilemma.		
	 Angie’s	and	Bab’s	parents	(Yolanda	and	Zeke	Abak)	
had	a	family	farm	(AB	Farms).	Through	astute	estate	
planning,	no	estate	taxes	had	been	due	when	the	par-
ents	died.			However,	now	the	farm	was	held	by	multiple	
entities	which	had	been	used	by	their	parents	to	create	
discounts	and	to	utilize	gift	and	estate	tax	exemptions.		
At	the	death	of	the	second	spouse	(Zeke),	the	farm	was	
held	in	the	following	percentages:

Ownership of Abak Family Farm
AB	Farms,	LLC	 65%
Abak	Family	Trust	 25%
Zeke	Revocable	Trust	 10%
Total	 100%

continued, next page
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	 If	that	was	not	complicated	enough,	AB	Farms,	LLC	
was	owned	as	follows:

Ownership of AB Farms, LLC
Zeke	Revocable	Trust	 65%
Abak	Family	Trust	 8%
Yolanda	Revocable	Trust	25%
Angie	 1%
Babs	 1%
Total	 100%

	 The	farm	was	valued	at	$3,000,000.00,	though	its	
basis	was	less	than	half	that.	The	law	firm	and	CPAs	
who	represented	the	Abak	family	trusts	and	estates	
advised	Angie	and	Babs	that	significant	income	taxes	
would	be	due	if	the	farm	were	sold.	
	 Each	of	the	parents’	trusts	was	set	up	to	utilize	the	
GST	exemption	amounts,	and	after	Zeke’s	death	it	was	
determined	that	each	of	the	trusts	was	exempt	from	the	
GST	tax.	[Angie	and	Babs	could	care	less	about	the	GST	
feature	of	the	trusts;	they	were	both	concerned	about	
exercising	their	powers	to	the	extent	possible	to	secure	
full	access	to	the	funds	in	the	trusts].		There	were	provi-
sions	in	each	of	the	parents’	trusts	for	each	daughter	to	
be	sole	trustee	of	her	separate	trust	share.		As	trustees,	
they	were	given	limited	powers	over	the	trusts	so	as	to	
keep	the	trust	assets	out	of	their	estates.		Provisions	
were	included	whereby	a	disinterested	trustee	could	
be	appointed	to	exercise	broader	powers.	
	 As	a	means	of	splitting	up	their	interests	in	their	
parents’	assets	after	Zeke’s	death,	Angie	and	Babs	
agreed	to	the	sale	of	the	farm.		They	agreed	to	a	sale	
for	$3,000,000.00	paid	as	follows:	$1,000,000.00	down,	
with	a	$2,000,000.00	promissory	note	(payable	interest	
only	for	36	months,	with	a	$2.0	million	balloon	then	
coming	due)	made	payable	jointly	to	AB	Farms,	LLC,	
Abak	Family	Trust,	and	the	Zeke	Revocable	Trust.			The	
relative	shares	of	the	down	payment	and	the	install-
ment	note	were	as	follows:

Ownership of Abak Family Farm
AB	Farms,	LLC	 65%
Abak	Family	Trust	 25%
Zeke	Revocable	Trust	 10%
Total	 100%

% of Down payment % of Inst Note
$			650,000.00	 $1,300,000.00
$			250,000.00	 $			500,000.00
$			100,000.00	 $			200,000.00
$1,000,000.00	 $2,000,000.00

	 In	order	avoid	dealing	with	each	other,	Angie	and	
Babs	agreed	to	terminate	the	LLC	effective	immedi-
ately	after	the	farm	sale.		Further,	they	agreed	to	ex-
ercise	their	powers	over	the	parents’	trusts	to	appoint	

POST-MORTEM MATTERS
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disinterested	co-trustees.		The	plan	was	for	the	disin-
terested	trustee	to	(1)	dissolve	the	trusts,	(2)	distribute	
the	$1,000,000.00	cash	down	payment	one-half	to	each	
of	them	immediately,	and	(3)	cause	the	LLC	and	the	
trusts	to	assign	the	$2.0	million	note	one-half	to	Angie	
and	one-half	 to	Babs.	 	After	assignment	of	 the	note,	
one-half	of	the	future	payments	would	be	made	to	each	
directly	without	any	interference	or	involvement	from	
the	other.			
	 Terminating	the	LLC	and	dissolving	the	parents’	
trusts	to	divide	the	$1,000,000.00	cash	down	payment	
immediately	could	be	achieved	without	much	difficulty.		
But,	separating	Angie’s	and	Bab’s	interests	in	the	in-
stallment	note	by	terminating	the	trusts	and	assigning	
the	note	one-half	to	each	sibling	posed	problems	under	
IRC	section	453B.	

B. Internal Revenue Code Section ���B.
	 IRC	Section	453B	provides	in	pertinent	part	as	fol-
lows:
(a)	General	rule
If	an	installment	obligation	is	satisfied	at	other	than	
its	face	value	or	distributed,	transmitted,	sold,	or	other-
wise	disposed	of,	gain	or	loss	shall	result	to	the	extent	of	
the	difference	between	the	basis	of	the	obligation	and

(1)	 the	amount	realized,	in	the	case	of	satisfaction	at	
other	than	face	value	or	a	sale	or	exchange,	or	

(2)	 the	fair	market	value	of	the	obligation	at	the	time	
of	distribution,	transmission,	or	disposition,	in	the	
case	of	the	distribution,	transmission,	or	disposi-
tion	otherwise	than	by	sale	or	exchange,	any	gain	
or	loss	so	resulting	shall	be	considered	as	result-
ing	from	the	sale	or	exchange	of	the	property	in	
respect	of	which	the	installment	obligation	was	
received.	

C.	general Rule of IRC ���B.
 The	general	rule	of	IRC	section	453B	can	be	stated	
as	 follows:	 the	 transfer	of	an	 installment	obligation	
will	 generally	 cause	 the	 transferor	 immediately	 to	
recognize	any	remaining	gain	which	has	been	deferred	
by	 the	 installment	method	reporting.	 	 IRC	453B(a).		
Applying	this	rule	to	Angie’s	and	Babs’	situation,	as-
signment	of	the	$2.0	million	note	one-half	to	Angie	and	
one-half	to	Babs	would	likely	trigger	an	acceleration	
of	 the	deferred	 income	even	though	payment	of	 the	
note	was	not	due	for	another	36	months.		Is	there	any	
likelihood	of	qualifying	for	an	exception	from	this	rule	
since	the	proposed	“assignment”	merely	reflects	a	split	
up	of	the	interests	in	the	note	which	the	parties	already	
equitably	own?		

D.	Rev. Rul. ��-1�9, 19��-1 C.B. �91. Distribution 
of installment obligation by trust to its benefi-
ciaries, where the obligation resulted from an 
installment sale by the trust.
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	 In	this	ruling,	a	long-term	capital	gain	was	realized	
on	the	sale	of	property	forming	part	of	the	inter	vivos	
trust.		The	proceeds	of	the	sale	consisted	of	cash	and	an	
installment	obligation.		The	capital	gain	was	reported	
on	the	installment	method	on	the	fiduciary	income	tax	
return.		At	the	termination	of	the	trust,	the	corpus	and	
unpaid	installment	obligations	were	transferred	to	the	
trust	beneficiary.	 	 In	the	ruling,	 the	IRS	determined	
that	the	distribution	of	the	installment	obligations	to	
the	beneficiary	during	the	taxable	year	of	the	trust	ef-
fected	a	“disposition”	of	such	obligations	and	resulted	
in	accelerating	the	capital	gains	tax	to	the	trust.	

E.	In re: Rodgers’ Estate v. Commissioner, 1�� F.�d 
69� (�nd Cir. 19��).		
	 In	the	case	of	an	installment	sale	by	the	estate,	the	
subsequent	distribution	of	note	to	estate	beneficiaries	
constituted	a	 taxable	disposition.	 	The	Court	stated	
that	 the	“taxpayers’	 contention	that	 these	 transfers	
were	 transactions	without	 real	 substance,	because	
the	installment	obligations	vested	in	the	beneficiaries	
from	the	moment	the	obligations	were	acquired	by	the	
estate”	was	an	argument	which	previously	found	favor	
with	the	Second	Circuit	but	which	was	later	reversed	
by	the	U.S.	Supreme	Court.	

F. The Dilemma.
	 Based	on	IRC	Section	453B,	Rev.	Rul.	55-159,	and	
In	re:	Rodgers’	Estate,	it	appears	that	Angie	and	Babs’	
proposed	assignment	of	 the	$2.0	million	 installment	
note,	one-half	to	Angie	and	one-half	to	Babs	could	be	
viewed	by	the	IRS	as	a	“disposition”	that	would	trigger	
acceleration	of	the	income	on	the	installment	note,	even	
though	payment	of	that	note	was	not	due	for	another	
36	months.		Based	on	this	apparent	risk	of	triggering	
acceleration	of	income	on	the	installment	note,	assign-
ment	of	the	note	one-half	to	each	sibling	was	rejected	
as	a	means	of	 separating	 the	 two	sisters	and	 their	
interests	from	each	other.	

g. Possible Solution for Angie and Babs.		
	 Instead	the	approach	developed	for	Angie	and	Babs	
took	the	following	form:
1.	Conceptually,	dividing	the	cash	paid	to	 the	trusts	

and	the	LLC	(down	payment)	from	the	installment	
note	asset,	and	structuring	a	plan	to	allow	Angie	
and	Babs	to	immediately	divide	up	the	cash,	liquid	
assets	into	two	separate	trust	shares	(one	for	Angie	
and	one	for	Babs).	

2.	Utilizing	the	provisions	of	the	parents’	trusts	which	
included	GST	planning	and	ability	 to	appoint	a	
disinterested	co-trustee	to	set	up	the	“cash	assets”	
from	the	down	payment	in	two	“descendants’	sepa-
rate	trusts,”	one	for	Angie	and	one	for	Babs.		This	

approach	afforded	Angie	and	Babs	the	possibility	of	
preserving	the	generation	skipping	transfer	exempt	
feature	of	their	parents’	trusts,	while	still	being	able	
to	immediately	divide	the	cash	portion	of	the	down	
payment	proceeds.	

3.	Appointing	a	 common	bank	agent	 to	 collect	 the	
installment	note	payments	as	they	come	due,	and	
utilizing	the	“old	parents’	trusts”	as	the	taxpayers	
obliged	to	report	the	income	from	the	note.		Although	
it	was	determined	 that	AB	Farms,	LLC	could	be	
liquidated	and	its	interest	in	the	installment	note	
distributed	 to	 the	 trusts	which	owned	 it	 (it	was	
treated	as	a	partnership	for	tax	purposes),	as	a	mat-
ter	of	convenience	the	decision	was	made	to	keep	
AB	Farms,	LLC	intact	and	not	liquidated	until	the	
installment	note	was	paid.		

4.	Having	the	“old	parents’	trusts”	immediately	distrib-
ute	the	cash	payments	on	the	note	into	the	“descen-
dants’	separate	trusts,”	one-half	each,	as	the	note	
payments	are	made,	resulting	in	all	distributable	net	
income	of	the	“old	parents’	trusts”	being	distributed	
out	and	being	reported	by	the	“descendants’	separate	
trusts.”	 	 	The	objective	here	was	to	distribute	the	
cash	and	income	as	soon	as	possible,	since	Angie	and	
Babs	did	not	trust	each	other.		They	wanted	to	make	
certain	 that	 they	did	not	hold	any	assets	 jointly	
any	longer	than	necessary.		Further,	they	wanted	to	
avoid,	if	possible,	any	“joint”	responsibility	for	income	
taxes,	etc.	if	either	the	LLC	or	any	of	the	old	parents’	
trusts	had	continuing	tax	paying	obligations.	

5.	Filing	 income	tax	returns	each	year	 for	 the	LLC	
and	the	old	parents’	trusts	to	report	the	receipt	of	
the	interest	income	on	the	installment	note	and	its	
distribution	from	those	entities	to	the	descendants’	
separate	trusts.	

6.	Then,	elect	 to	 treat	 the	final	balloon	payment	as	
fiduciary	accounting	 income	as	was	permitted	by	
the	trust	agreements	so	that	the	capital	gain	asso-
ciated	with	the	balloon	payment	was	taxed	to	each	
descendants’	separate	trust	when	paid.	

h. Conclusion.
	 Clients	frequently	look	for	simple	answers	to	com-
plex	problems.		In	the	hypothetical	case	outlined	above,	
Angie	and	Babs	sought	to	terminate	the	sophisticated	
GST	exempt	trusts	set	up	by	their	parents	as	part	of	
divorcing	their	lives	from	each	other	after	their	parents’	
deaths.		They	sought	to	assign	to	themselves,	individu-
ally,	(one-half	each)	of	the	installment	notes	generated	
from	the	post-mortem	sales	of	 real	estate	 that	was	
owned	by	the	family	LLC	(AB	Farms,	LLC)	and	by	the	
parents’	GST	exempt	trusts.	
	 Tax	 laws	should	be	so	simple.	 	This	hypothetical	
case	demonstrates	that	installment	obligations	related	
to	post-mortem	sales	of	estate	or	trust	assets	should	
not	be	assigned	without	careful	advance	review	of	the	
consequences.	

POST-MORTEM MATTERS
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Message From The Chair-Elect
guy E. Whitesman, Esq., henderson, Franklin, Starnes & holt, P.A., Fort Myers, FL

	 First	of	all	I	would	like	to	thank	our	Immediate	Past	
Chair,	David	Pratt,	and	his	better	half,	Dale,	for	a	pro-
ductive	as	well	as	fun	(wine)-filled	2008-2009	year.		I	am	
extremely	pleased	and	excited	to	work	with	our	current	
Chair,	Fran	Sheehy,	in	continuing	to	mold	The	Tax	Sec-
tion	into	a	forum	to	improve	the	practice	of	tax	law	in	
our	state	as	well	as	nationally.		By	all	accounts	Fran	has	
a	great	year	planned	for	us	and	it	is	my	goal	to	assist	
her	in	anyway	possible	to	make	her	year	a	resounding	
success.
	 Plans	for	the	2010-2011	year	are	underway.		We	have	
already	committed	to	be	back	in	Amelia	for	July	4th	2010	
and	we	are	working	on	booking	the	Hyatt	Regency	Coco-
nut	Point	Resort	&	Spa	in	Estero	for	the	Annual	Meet-
ing	(April	2011).		I	am	awaiting	input	from	my	Crystal	
Ball	as	to	the	Fall	Meeting	and	the	Directors’	Meeting,	
but	expect	to	have	that	information	shortly	(as	soon	as	
the	green	witch’s	face	dissipates).		The	process	of	filling	

leadership	positions	for	the	2010-2011	year	will	begin	
at	the	Fall	2009	Meeting.		Please	feel	free	to	contact	me	
should	you	have	any	particular	interest.
	 It	is	with	a	great	deal	of	wonder	that	I	find	myself	in	
line	to	lead	the	Section	next	year	(indeed,	it	appears	that	
the	wonderment	is	shared	by	many	others,	including	my	
colleagues,	my	former	classmates,	my	fifth	grade	teacher,	
Mrs.	Fogel,	not	to	mention,	my	wife,	Ilene,	my	children,	
Joey	and	Jena,	and	my	wife’s	dog,	Truffles).		To	follow	in	
the	footsteps	of	so	many	outstanding	professionals	who	
have	led	The	Tax	Section	is	humbling.		My	challenge	is	
to	continue	the	standard	for	excellence	in	all	the	Section	
does,	and	to	ensure	the	Section’s	continued	success	by	
making	it	a	place	for	all	tax	attorneys,	young	and	old,	
to	hone	their	skills	and	enhance	their	professionalism.		
	 With	your	involvement	and	the	assistance	of	our	part-
ners,	the	Sponsors,	we	can	continue	The	Tax	Section’s	tra-
dition	of	service	to	the	profession.		See	you	at	Amelia!
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our LOMAS Practice Management Advisors are an invaluable resource.
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UBS, Offshore Accounts and Voluntary Disclosure
A question and answer primer
Michael A. Lampert, Esq., Michael A. Lampert, P.A., West Palm Beach, FL

1. What is all of this about UBS and offshore ac-
counts?
	 For	years	persons	subject	to	U.S.	taxation	have	been	
establishing	offshore	accounts.		There	are	many	reasons	
for	doing	so.		Some	of	the	more	common	reasons	include	
asset	protection	and	access	to	foreign	investments	that	
are	not	registered	for	sale	in	the	U.S.		Some	accounts	
are	established	for	convenience,	such	as	when	U.S.	per-
sons	also	own	foreign	real	estate	and/or	are	vacationing	
or	working	offshore.		Other	accounts	were	established	
while	the	person	was	a	foreign	national	prior	to	coming	
to	the	U.S.	and	establishing	residency	or	citizenship	and	
were	never	closed.		(This	article	is	not	addressing	when	
a	non	citizen	becomes	subject	to	U.S.	taxation).
�. Again, that is all well and good, but what is go-
ing on with UBS and offshore accounts?
	 Two	things	really.		First,	some	“taxpayers”	established	
offshore	accounts	and	 funded	 them	with	monies	 for	
which	U.S.	taxes	were	never	paid.		In	addition,	even	if	
these	accounts	were	funded	with	after	tax	monies,	the	
income	tax	on	income	earned	in	these	offshore	accounts	
was	never	paid.
	 Second,	the	existence	of	these	accounts	often	were	not	
disclosed	to	the	U.S.	Government.
�. But what does this have to do with UBS?
	 The	federal	government	alleges	that	UBS	helped	U.S.	
persons	to	secretly	 funnel	 funds	offshore.	 	They	then	
allegedly	helped	these	persons	to	not	report	the	income	
earned	nor	the	existence	of	the	accounts.		Other	promot-
ers	also	did	this,	although	the	allegation	is	that	UBS	did	
this	for	many	thousands	of	accounts,	allegedly	costing	
the	U.S.	Government	potentially	billions	
in	unpaid	 income	tax.	 	USB	allegedly	
sponsored	high	end	events,	such	as	Art	
Basil	in	Miami,	and	essentially	helped	
thousands	to	commit	tax	fraud.
�. But I thought you are allowed to 
have offshore accounts.
	 Absolutely	you	can	have	offshore	ac-
counts.	 	You	can	carry	millions	of	dol-
lars	 in	cash	 into	and	out	of	 the	U.S.	 if	
you	want	to.		However,	the	existence	of	
the	accounts	outside	of	the	U.S.	and	the	
movement	of	large	sums	of	cash	into	and	
out	of	the	U.S.	need	to	be	reported.		For	
many	thousands	of	people,	this	clearly	
was	not	done.
�. What kind of reporting? What 
kinds of penalties?
	 There	are	many	categories	of	report-
ing.		Each	call	for	penalties	for	non	com-

pliance.		Some	of	the	primary	reporting	requirements	
and	related	penalties	are:
A.	Pursuant	to	the	Bank	of	Secrecy	Act,	Treasury	Form	

TDF	90-22.1	is	due	to	be	filed	by	June	30th	of	each	
year.		This	form	is	commonly	called	a	FBAR.		FBAR	is	
the	abbreviation	for	Foreign	Bank	and	Financial	Ac-
counts	Report.		Be	careful.		The	due	date	is	not	subject	
to	the	income	tax	return	filing	extension	and	is	not	
filed	with	the	income	tax	return.		Also,	the	FBAR	is	
filed	with	the	Treasury	Department,	not	the	IRS.

	 	 The	FBAR	needs	to	be	filed	by	a	U.S.	person	(in	
general,	a	U.S.	citizen,	resident	alien,	domestic	corpo-
ration,	partnership,	trust	and	certain	other	entities)	
for	a	foreign	financial	account	with	$10,000	or	more	
in	it	(total	of	all	accounts)	at	any	time	in	the	prior	
calendar	year.

	 	 Another	FBAR	tricky	part,	in	addition	to	the	due	
date,	is	that	the	filing	requirement	not	only	applies	
to	the	U.S.	person	who	actually	owns	the	account	but	
it	also	applies	to	a	person	with	a	financial	interest,	
signature	authority	or	other	authority	over	 the	ac-
count.		This	means	that	if	your	Italian	maternal	aunt,	
with	no	connection	to	 the	U.S.	except	 for	you,	adds	
you	as	a	signatory	to	her	offshore	account,	you	need	
to	file	a	FBAR.		If	your	employer/company	adds	you	
as	a	signatory	to	their	offshore	account,	you	need	to	
file	a	FBAR,	even	if	someone	else’s	signature	is	also	
required.		If	you	own	50%	or	more	of	the	ownership	of	
a	foreign	entity	(or	beneficial	interest	in	foreign	trust)	
the	FBAR	needs	to	be	filed.		Even	if	not	a	beneficiary,	
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a	U.S.	grantor	of	a	foreign	trust	with	U.S.	beneficiaries	
has	a	FBAR	filing	requirement.		If	you	can	just	call	
the	“independent”	trustee	and	“say	send	some	money	
somewhere”,	you	have	“other	authority”	and	a	FBAR	is	
required.		Even	cash	value	in	a	foreign	life	insurance	
policy	may	subject	you	to	FBAR	filing	requirements.

	 	 The	penalty	 for	a	non	willful	FBAR	violations	 is	
up	to	$10,000	and	a	willful	violation	 is	 the	greater	
of	$100,000	or	50%	of	the	balance	of	the	account	at	
the	time	of	the	violations.		I	have	had	several	clients	
ask	me	if	they	can	simply	turn	over	their	unreported	
offshore	account	to	the	IRS	and	“call	it	even”.		Unfor-
tunately,	the	potential	penalties	can	be	more	than	the	
amount	in	the	account(s).

B.	There	is	a	box	on	the	individual	income	tax	Form	1040	
that	asks	 if	you	own	or	have	control	over	a	 foreign	
financial	account.	 	Unless	the	taxpayer	has	bifocals,	
the	box	is	often	ignored	and	not	regularly	checked	yes.		
The	IRS	has	been	known	to	allege	fraud	if	this	box	is	
checked	“no”	when	it	should	have	been	checked	“yes”.

C.	Reporting	ownership	of	a	 foreign	 trust	under	 the	
grantor	trust	rules	(Form	3520-A),	with	a	5%	of	trust	
asset	penalty,	foreign	partnership	information	returns	
(Form	8865)	and	foreign	corporation	information	re-
turns	(Form	5471	or	5427),	both	of	which	have	penal-

ties	of	$10,000	to	$50,000	per	return	plus	up	to	100%	
of	 the	value	of	property	 transferred	 to	 the	 foreign	
entity.		Remember	that	in	some	cases,	the	taxpayer	
has	a	layered	structure,	such	as	an	account	owned	by	
a	corporation	which	is	owned	by	a	trust.		The	penalties	
can	apply	to	each	of	them,	leading	to	penalties	that	
may	be	many	times	the	size	of	the	financial	account.

D.	There	are	other	foreign	related	penalties	such	as	re-
ceipt	of	a	gift	or	inheritance	from	foreign	person/entity	
to	be	reported	on	Form	3527.		

E.	In	addition	there	are	the	“usual”	penalties	such	as	fail-
ure	to	file	(IRC	6651)	and	failure	to	pay	(IRC	6651(f)	
and	6663).		The	civil	fraud	penalty	alone	can	result	in	
up	to	a	75%	penalty.		And,	there	is	always	the	risk	of	
criminal	prosecution.		Remember	that	it	is	not	the	tax,	
interest	and	penalty	or	jail,	it	is	tax,	interest,	penalty	
and	jail.

	 Remember	that	 in	addition	to	the	penalties	 for	not	
reporting	the	foreign	account,	there	may	be	income	tax,	
interest	and	penalties	on	any	unreported	income.		This	
can,	as	noted	above,	include	fraud	penalties	and	potential	
criminal	prosecution.
	 Remember	also	that	this	is	not	a	complete	list	of	all	
of	the	reporting	requirements	and	penalties.
6. Is this really a new issue?
	 Not	really.		The	IRS	has	recognized	this	issue	for	years.		
It	is	estimated	that	at	least	one	million	taxpayers	have	
to	file	FBARs,	yet	perhaps	a	quarter	of	them	are	filed.		In	
approximately	2002,	the	IRS	ramped	up	enforcement	in	
this	area,	and	paid	particular	attention	to	what	are	often	
referred	to	as	credit	card	cases.		In	those	cases,	offshore	
accounts	were	established,	often	 in	close	by	countries	
such	as	 the	Bahamas	and	Bermuda.	 	Often	these	ac-
counts	were	layered	in	trusts	and	other	entities	and,	of	
course,	were	never	reported.		The	offshore	bank	would	
then	provide	the	U.S.	person	with	a	credit	card	to	use.		
The	credit	card	bill	would	go	directly	to	the	offshore	bank	
for	payment.		The	IRS	came	up	with	various	initiatives	
(“deals”)	to	settle	these	cases.
�. Is there anything particularly unique about the 
UBS cases?
	 Absolutely.	 	While	many	offshore	accounts	were	es-
tablished	many	years	ago,	most	of	the	accounts	the	IRS	
is	focusing	on	are	accounts	from	the	last	decade	or	two,	
often	even	more	recent.		Many	of	the	UBS	accounts	do	fit	
that	model	and	were	consciously	established	relatively	
recently	and,	at	times,	using	income	that	should	have	
been	but	was	never	taxed.		However,	many	of	my	current	
UBS	disclosure	clients	have	had	the	accounts	since	the	
1950’s	and	1960’s	or	even	earlier.		They	are	accounts	es-
tablished	shortly	after,	if	not	during,	the	holocaust.		Some	
were	established	in	the	1950’s	and	1960’s	before	the	now	
U.S.	person	came	to	the	U.S.		Others	were	established	in	
the	1950’s	and	1960’s	after	coming	to	the	U.S.	by	persons	
who	learned	the	hard	way	what	can	happen	in	a	coun-
try	and	were	fearful	that	it	could	happen	here.		These	

continued, next page
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accounts	become	a	safety	net	and	now	the	government	
is	trying	to	force	the	account	holder	to	disclose.		Some	
account	holders	are	the	next	generation	or	other	family	
members	of	 the	person	who	originally	established	the	
accounts	and	often	received	them	by	inheritance.
�. So what can we do now?
	 Taxpayers	have	several	choices.		One	is	to	do	nothing	
and	hope	they	don’t	get	caught.		The	IRS	is	trying	hard	to	
get	records	of	UBS	accounts	from	the	Swiss	Government,	
UBS,	from	account	holders,	and	the	promoters	(lawyers,	
CPAs,	bankers	and	others	who	helped	set	up	 the	ac-
counts).		Switzerland	has	strict	bank	secrecy	laws	that	
have	criminal	penalties	for	violation.		Some	believe	that	
UBS	or	Switzerland	will	fully	cave	in,	others	believe	they	
never	will	and	still	others	believe	there	will	be	a	partial	
disclosure,	perhaps	on	very	large,	more	recent	accounts.		
I	do	not	know	what	the	results	will	be.		I	do	know	that	a	
disgruntled	employee	of	the	Bank	of	Liechtenstein	gave	
significant	records	to	the	IRS	of	offshore	accounts	held	
at	 that	bank.	 	My	concern	that	 the	same	thing	could	
happen	with	UBS.		Once	the	IRS	contacts	the	taxpayer,	
voluntary	disclosure	is	no	longer	an	option.
	 A	second	option	 is	 to	wait	and	see	what	happens.		
Some	feel	that	the	IRS	will	offer	a	better	deal	if	they	do	
not	get	the	records	from	UBS,	the	Swiss	Government	or	
third	parties.		Others	believe	that	this	is	the	best	deal,	
especially	because	the	IRS	can	use	the	information	from	
the	earlier	voluntary	disclosures	to	go	after	others.
	 The	third	option	is	to	disclose,	as	discussed	below.
	 Remember	that	every	year	that	the	account	 is	still	
open	subjects	the	taxpayer	to	another	year’s	penalties.		
In	addition,	if	it	can	be	shown	that	the	taxpayer	knew	of	
the	law	and	essentially	lied	on	the	Form	1040	income	tax	
return	by	reporting	no	foreign	accounts,	civil	and	even	
criminal	fraud	penalties	may	apply.
9. What are the very basics of the IRS Voluntary 
Disclosure procedures?
	 This	article	is	not	addressing	nuances	of	the	voluntary	
disclosure	process.		It	is	provided	to	help	in	understand-
ing	the	new	“overlay”	of	voluntary	disclosure	of	foreign	
financial	accounts.
	 The	basic	voluntary	disclosure	process	works	as	fol-
lows:
	 A	taxpayer	who	has	not	properly	reported	all	income	
or	paid	all	U.S.	taxes	due,	can	reduce	the	chance	of	pros-
ecution	by	voluntarily	disclosing	or	reporting	previously	
unreported	 income.	 	While	voluntary	disclosure	 is	no	
guarantee	of	immunity	from	prosecution,	it	often	results	
in	prosecution	not	being	recommended.		(For	this	pur-
pose	I	will	assume	all	legal	source	income).		Certainly	a	
voluntary	disclosure	is	an	important	factor	in	the	IRS’s	
determination	of	whether	criminal	prosecution	will	be	
recommended.
	 A	voluntary	disclosure	is	considered	to	occur	when	the	

communication	is	truthful,	timely,	and	complete.		In	ad-
dition	the	taxpayer	must	show	a	willingness	to	cooperate	
(and	does	in	fact	cooperate)	with	the	IRS	in	determining	
the	liability	and	must	make	good	faith	arrangements	with	
the	IRS	to	pay	in	full,	the	tax,	interest,	and	any	penalties	
determined	by	the	IRS	to	be	applicable.		Any	taxpayer	
who	contacts	the	IRS	in	person	or	through	a	representa-
tive	regarding	voluntary	disclosure	will	be	directed	to	
Criminal	Investigation	for	evaluation	of	the	disclosure.		
Currently	the	offshore	disclosure	cases	cannot	go	directly	
to	the	general	voluntary	disclosure	office.
	 A	disclosure	will	be	considered	timely	if	it	is	received	
before:
	 1.		The	IRS	has	initiated	a	civil	examination	or	crimi-
nal	investigation	of	the	taxpayer,	or	has	notified	the	tax-
payer	that	it	intends	to	commence	such	an	examination	
or	investigation;
	 2.	 	The	IRS	has	received	 information	 from	a	 third	
party	 (e.g.,	 informant,	other	governmental	agency,	or	
the	media)	alerting	the	a	IRS	to	the	specific	taxpayer’s	
noncompliance.		This	is	perhaps	the	biggest	risk	of	wait-
ing	on	disclosing	a	UBS	account;
	 3.		The	IRS	has	initiated	a	civil	examination	or	crimi-
nal	investigation	which	is	directly	related	to	the	specific	
liability	of	the	taxpayer.		This	does	not	mean	that	if	an	
unrelated	audit	has	commenced	that	the	offshore	account	
cannot	be	disclosed.		Certainly	you	do	not	want	to	pro-
vide	false	information	to	the	IRS.		In	some	cases,	such	a	
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disclosure,	even	if	not	technically	a	voluntary	disclosure	
should	still	be	made;	or
	 4.		The	IRS	has	acquired	information	directly	related	
to	the	specific	liability	of	the	taxpayer	from	a	criminal	
enforcement	action	 (e.g.,	 search	warrant,	grand	 jury	
subpoena).
	 According	to	the	IRS,	a	voluntary	disclosure	includes	
a	disclosure	made	by	a	taxpayer	of	omitted	income	facili-
tated	through	a	widely	promoted	scheme	with	respect	
to	which	the	IRS	has	begun	a	civil	compliance	project	
and	already	obtained	information	which	might	lead	to	
an	examination	of	the	taxpayer;	only	if	the	IRS	has	not	
yet	commenced	an	examination	or	investigation	of	the	
taxpayer	or	notified	the	taxpayer	of	its	intent	do	so.		In	
addition,	the	taxpayer	must	file	complete	and	accurate	
returns	and	makes	arrangements	with	the	IRS	to	pay	
in	full,	the	tax,	interest,	and	any	penalties	determined	
by	the	IRS	to	be	applicable.
	 It	also	includes	a	disclosure	made	by	an	individual	
who	has	not	filed	tax	returns	after	the	individual	has	
received	a	notice	stating	that	the	IRS	has	no	record	of	
receiving	a	return	for	a	particular	year	and	inquiring	
into	whether	the	taxpayer	filed	a	return	for	that	year.		
However,	the	individual	must	file	complete	and	accurate	
returns	and	make	arrangements	with	the	IRS	to	pay	the	
tax,	interest,	and	any	penalties	determined	by	the	IRS	
to	be	applicable	in	full.
10. So what is the “deal”
	 On	March	23,	2009	an	internal	IRS	memorandum	was	
issued	by	the	Deputy	Commissioner	 for	Services	and	
Enforcement	with	the	subject	“authorization	to	apply	
penalty	framework	and	voluntary	disclosure	requests	
regarding	unreported	offshore	accounts	and	entities”.		
Before	 examining	 this	memorandum	several	points	
should	be	noted.	 	First,	 the	 IRS	 is	expected	 to	 issue	
some	clarification	and	even	a	“question	and	answer”	
document.		Second,	there	is	a	list	of	names	that	the	IRS	
already	has.	 	All	voluntary	disclosures	are	screened	
against	these	approximately	300	names.		While	these	
names	are	generally	the	promoters	and	key	people,	the	
list	might	grow.		However,	it	is	clear	that	the	IRS	does	
want	the	disclosures.		Third,	there	are	some	unanswered	
questions	and	 lack	of	clarity.	 	Fourth,	remember	that	
this	memorandum	still	 overlays	over	 the	voluntary	
disclosure	framework,	as	the	memorandum	is	a	penalty	
framework.	 	Fifth	and	perhaps	most	 important,	 the	
“deal”	in	the	memorandum	is	only	good	for	six	months	
from	March	23,	2009.		It	is	not	clear	what	will	happen	
after	that.
	 The	basic	procedures	is	as	follows:
	 A.	Criminal	 investigation	 screens	 the	 case.	 	 If	 it	

passes,	 the	 request	with	 offshore	 implications	 is	
sent	to	the	Philadelphia	Offshore	Identification	Unit	
(POIU)	for	civil	processing.		Examiners	specializing	

in	offshore	examinations	will	work	the	cases.
B.	The	disclosure	is	to:

(1)	Six	years	 of	 returns	 or	amended	 returns	and	
FBARs.	 	Assess	all	 taxes	and	 interest	due	going	
back	six	years	(exception:	where	an	account/entity	
was	formed	or	acquired	with	the	six	year	look	back	
period,	taxes	and	interest	will	be	assessed	start-
ing	with	 the	earliest	year	 in	which	an	account	
was	opened/acquired	or	entity	 formed).	 	Require	
the	taxpayer	to	file	or	amend	all	returns,	includ-
ing	information	returns	and	Form	TD	F	90-22.1,	
Report	of	Foreign	Bank	and	Financial	Accounts,	
commonly	known	as	an	“FBAR”.

(2)	Assess	penalty.		Assess	either	an	accuracy	or	de-
linquency	penalty	on	all	years	(no	reasonable	cause	
exception	may	be	applied),	and

(3)	FBAR	and	other	penalties.	 In	 lieu	of	penalties	
that	may	apply,	including	FBAR	and	information	
return	penalties,	assess	a	penalty	equal	 to	20%	
of	the	amount	in	foreign	bank	account/entities	in	
the	year	with	the	highest	aggregate	account/asset	
value.

	 Special	rule	if	taxpayer	did	not	open	account	and	had	
no	activity	in	account:		If,	(a)	the	taxpayer	did	not	open	
or	cause	any	accounts	to	be	opened	or	entities	formed	
(b)	there	has	been	no	activity	in	any	account	or	entity	
(no	deposits,	withdrawals,	etc.)	during	the	period	the	
account/entity	was	controlled	by	the	taxpayer,	and	(c)	
all	applicable	U.S.	taxes	have	been	paid	on	the	funds	in	
the	accounts/entities	(where	only	account/entity	earn-
ings	have	escaped	U.S.	taxation),	then	the	penalty	in	(3)	
is	reduced	to	5%.
	 The	 terms	outlined	herein	are	 only	applicable	 to	
taxpayers	 that	make	voluntary	disclosure	 requests,	
and	who	fully	cooperate	with	the	IRS,	both	civilly	and	
criminally.
11. So are there some open issues?
	 This	procedure	provides	a	 fair	amount	of	penalty	
and	tax	treatment	certainty	for	the	disclosing	taxpayer.		
There	are	some	open	 issues	and	challenges,	however.		
Some	of	these	include:

continued, next page
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•	 It	has	become	increasingly	difficult	to	obtain	records	
from	UBS.		This	makes	any	disclosure	more	difficult.		
One	client	had	the	records	sent	to	a	family	member	
offshore	who	then	sent	them	to	my	client.		Some	at-
torneys	believe	the	records	should	not	be	sent	to	the	
U.S.	at	all,	yet	at	some	point	they	will	need	to	be	sent	
to	the	U.S.	for	the	disclosure.

•	 UBS	has	been	closing	small	accounts	and	sending	a	
check	or	depositing	the	proceeds	 in	a	U.S.	account.		
Other	 clients	have	not	used	 the	account	 in	many	
years	and	decided	to	close	the	account.		Technically,	
the	special	5%	penalty	rate	would	not	apply.		I	hope	
this	is	clarified,	as	I	do	not	think	the	IRS	intended	
to	penalize	people	who	voluntarily	or	 involuntarily	
closed	the	account	and	then	reported	the	account.

•	 Full	cooperation	with	the	IRS	is	required.
•	 Many	of	these	accounts	have	no	net	U.S.	income	tax	

due	because	of	account	fees,	 low	gross	income	and,	
in	some	cases,	 foreign	tax	credit.	 	Therefore,	while	
no	reasonable	cause	exemption	 to	 the	accuracy	or	
delinquency	penalty	may	apply,	such	penalties	are,	
of	course,	based	on	the	tax	due.

•	 It	is	not	clear	how	long	the	disclosure	processing	will	
take.

•	 What	will	happen	after	the	six	month	period.		In	the	
past	some	initiative	time	periods	have	been	extended	

(e.g.,	 Embassy	 employees	 settlement)	 and	 some,	
technically,	were	not,	such	as	the	offshore	voluntary	
compliance	 initiative	 introduced	January	14,	2003	
which	I	called	the	secret	deal,	because	after	the	OVCI	
expiration	I	was	still	able	to	get	the	“deal”.

	 (Note	that	pursuant	to	another	IRS	internal	memo-
randum	dated	March	23,	2009,	the	Last	Chance	Com-
pliance	Initiative	has	been	revoked,	except	for	certain	
pending	cases.)
1�. Closing comments
•	 I	have	 found	that	many	attorneys	and	CPAs	have	

not	been	told	by	their	clients	that	they	have	these	
accounts.		Even	long	term	clients.		Often	they	believe	
that	the	CPA	will	have	to	report	them,	or	they	are	too	
scared	or	embarrassed.

•	 All	of	these	cases	should	be	screened	by	a	tax	attor-
ney.		Remember	also	that	there	is	no	attorney-client	
privilege	nor	CPA-client	privilege	 for	 tax	 return	
preparation.

•	 IRS	Commissioner,	Doug	Shulman	stated	on	March	
26,	2009:
	 “My goal has always been clear.  To get those taxpay-
ers hiding assets back in the system...  (regarding the 
new settlement guidance) ...we believe this is a firm, 
but fair resolution of those cases...  For taxpayers who 
continue to hide their head in the sand, the situation 
will only become more dire.  They should come forward 
now under our voluntary disclosure practice and get 
right with the government.”
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h.R. ��6: Certain Estate Tax Relief Act of �009
Jessica C. LesCallett, Esq., Macfarlane Ferguson & McMullen, Tampa, FL

	 H.R.	436,	entitled	the	“Certain	Estate	Tax	Relief	Act	of	
2009”	was	introduced	in	the	U.S.	House	of	Representatives	
on	January	9,	2009,	by	Representative	Earl	Pomeroy	of	
North	Dakota.1		The	bill	is	an	effort	to	amend	the	Internal	
Revenue	Code	of	1986	in	order	to	retain	the	$3.5	million	
federal	estate	tax	exemption	in	place	for	2009,	freeze	the	
estate	 tax	 rate	at	45%	and	 repeal	 the	 carryover	basis	
rules	that	would	otherwise	be	in	place	for	2010	under	the	
Economic	Growth	and	Tax	Relief	Reconciliation	Act	of	
2001	(“EGTRRA”).2		The	effective	date	for	these	particular	
provisions	would	be	January	1,	2010.		In	addition	to	the	
estate	tax	exemption,	rate	provisions	and	basis	rules,	the	
bill	also	 introduces	provisions	which,	 if	 enacted,	would	
disallow	valuation	discounts	for	transfers	in	entities	that	
contain	“nonbusiness	assets”	and	would	also	disallow	mi-
nority	discounts	on	any	interest	in	an	entity	that	a	family	
controls.3	 	The	effective	date	 for	 this	portion	of	 the	bill	
would	be	the	date	of	enactment.		These	specific	provisions	
are	of	particular	import	to	members	of	the	estate	planning	
bar,	as	they	would	have	a	significant	impact	on	the	estate	
planning	techniques	available	to	taxpayers.	 	This	article	
will	provide	an	overview	of	H.R.	436,	as	introduced,	with	a	
focus	on	the	valuation	provisions	of	the	bill.
A Brief Overview of h.R. ��6
	 The	stated	purpose	of	H.R.	436	 is	 to	“repeal	 the	new	
carryover	basis	rules	in	order	to	prevent	tax	increases	and	
the	imposition	of	compliance	burdens	on	many	more	estates	
than	would	benefit	from	repeal,	to	retain	the	estate	tax	with	
a	$3,500.000	exemption	and	for	other	purposes.”4		In	order	
to	fulfill	this	purpose,	I.R.C.	§	2010	would	be	amended	to	
set	 the	applicable	exclusion	amount	at	$3.5	million	and	
would	cap	the	estate	tax	rate	at	45	percent.5		In	addition,	
there	would	also	be	a	“phaseout	of	graduated	rates	and	
unified	credit”	and	a	5	percent	 increase	 in	the	tentative	
tax.6			Consequently,	the	rate	applied	to	the	bracket	rang-
ing	from	$10	million	up	to	and	including	$45	million	would	
jump	to	50	percent.7		Since	the	introduction	of	EGTRRA	in	
2001,	planners	have	doubted	the	chances	of	a	repeal	of	the	
federal	estate	tax,	so	the	proposal	to	retain	the	$3.5	million	
estate	tax	exemption	comes	as	no	great	surprise.	Section	
4	of	H.R.	436	has	garnered	the	bulk	of	the	attention	since	
the	introduction	of	the	bill,	which	would	add	new	sections	
§	§	2031(d)	and	(e)	to	the	Code.		Proposed	I.R.C.	§	2031(d)	
would	disallow	valuation	discounts	for	any	“nonbusiness	
assets”	held	by	an	entity	in	which	an	interest	was	being	
transferred,	while	proposed	I.R.C.	§	2031(e)	would	disal-
low	a	minority	discount	on	the	transfer	of	an	interest	in	
an	entity	if	the	transferee	and	members	of	the	transferee’s	
family	control	that	entity.8

The Current State of Valuation Discounts
	 Taxpayers	with	significant	estate	tax	exposure	often	con-
tribute	appreciable	assets	to	Family	Limited	Partnerships	
and	Limited	Liability	Companies	(collectively	“FLPs”)	as	

part	of	a	strategy	to	transfer	wealth	to	younger	generations	
without	incurring	estate	and	in	some	cases,	gift	tax.		As	part	
of	a	gifting	strategy,	the	parents	or	grandparents,	as	the	
case	may	be,	retain	some	or	all	of	the	general	partnership	
interests	in	the	FLP	and	begin	gifting	limited	partnership	
interests	to	children	and	grandchildren	either	outright	or	to	
an	irrevocable	trust	for	those	beneficiaries.		The	determina-
tion	of	the	value	of	the	limited	partnership	interests	begins	
with	determining	the	fair	market	value	of	the	underlying	
assets	in	the	partnership.	
	 The	two	main	types	of	discounts	applied	to	ascertain	
the	 fair	market	value	of	 the	partnership	 interests	 that	
are	being	gifted	are	minority	and	 lack	of	marketability	
discounts,	which	are	the	two	discounts	addressed	in	H.R.	
436.	 	The	ability	 to	 take	these	discounts	 in	valuing	the	
interests	results	 in	a	 fair	market	value	of	 the	 interests	
gifted	that	can	be	significantly	less	than	the	fair	market	
value	of	the	fraction	of	the	underlying	assets	in	the	FLP	of	
which	they	represent.		This	technique	allows,	among	other	
things,	more	effective	annual	gifting	and	is	an	attractive	
vehicle	for	any	taxpayer	interested	in	both	asset	protection	
and	transferring	wealth	with	little	or	no	estate	and	gift	tax	
consequences.		While	virtually	any	type	of	property	can	be	
placed	 in	a	FLP,	 the	assets	contributed	most	 frequently	
consist	of	real	estate,	 interests	 in	family	businesses	and	
marketable	securities.		The	obvious	attractiveness	of	the	
FLP	is	the	ability	to	contribute	passive	assets	to	the	entity	
and	still	have	the	ability	to	take	significant	discounts	for	
valuations	purposes,	which	is	why	these	specific	types	of	
assets	are	being	 targeted	 for	disallowance	of	discounts	
under	the	bill.
	 Every	estate	planning	practitioner	is	well	aware	of	the	
IRS	attack	on	valuation	discounts,	however,	the	Tax	Court	
permits	a	significant	enough	minority	interest	and	market-
ability	discounts	to	make	use	of	the	FLP	worthwhile.		We	
continue	to	embrace	the	likes	of	McCord,	where	the	Tax	
Court	allowed	a	15	percent	minority	discount	and	a	20	
percent	lack	of	marketability	discount	from	the	value	of	
the	assets	of	the	FLP	where	the	principal	assets	consisted	
of	stocks,	bonds,	real	estate,	oil	and	gas	investments	and	
other	 interests	 in	closely	held	businesses.9	 In	 the	more	
recent	Holman decisions	the	Tax	Court	allowed	minority	
discounts	ranging	from	4.63	percent	to	14.34	percent	and	
a	12.5	percent	lack	of	marketability	discount	where	the	
principal	asset	of	the	FLP	was	Dell	Computer	Corporation	
stock.10		Although	discounts	taken	in	the	FLP	context	con-
tinue	to	be	challenged	by	the	IRS	on	a	case	by	case	basis,	
Section	4	of	H.R.	436,	if	enacted	as	introduced	would	put	
an	end	to	most	valuation	discounts	used	in	valuing	FLP	
interests.
Impact of h.R. ��6 if Enacted
	 The	addition	of	§	2031(d)	to	the	Code	would	require	that	

continued, next page
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when	valuing	a	gift	of	an	interest	in	an	entity,	other	than	
one	that	is	actively	traded,	any	“nonbusiness	assets”	must	
be	removed	from	the	equation	and	treated	as	a	direct	gift	
to	the	transferee.11	 	“Nonbusiness	assets”	are	defined	in	
proposed	I.R.C.	§	2031(d)(2)	as,	“any	asset	which	is	not	used	
in	the	active	conduct	of	1	or	more	trades	or	businesses.”12		
The	proposed	statute	also	includes	a	look-through	rule	for	
10-percent	interests	in	any	other	entity.13		Meaning,	that	if	
a	FLP	holds	as	a	“nonbusiness	asset”	a	10-percent	interest	
in	a	corporation,	the	10-percent	interest	is	disregarded	as	
a	“nonbusiness	asset”	and	the	FLP	is	instead	treated	as	
owning	a	ratable	share	of	the	assets	of	the	corporation	and	
the	characterization	of	the	assets	as	“nonbusiness	asset”	
or	assets	used	in	an	active	trade	or	business,	as	the	case	
may	be,	is	determined	at	that	level.
	 There	are	limited	exceptions	to	the	general	rule	that	
a	passive	asset	is	not	treated	as	being	used	in	an	active	
trade	or	business.	 	For	purposes	of	subsection	(d)	the	
term	“passive	asset”	includes,	but	is	not	limited	to:	cash	
or	cash	equivalents,	stock	in	a	corporation,	any	other	
equity	or	profits	interest	in	an	entity,	annuities,	an	asset	
that	produces	royalty	income,	commodities,	evidence	of	
indebtedness,	options,	 futures	contracts,	 foreign	cur-
rency,	any	interest	in	a	real	estate	investment	trust	or	
a	publicly	traded	partnership,	any	interest	in	a	precious	
metal,	and	real	property	used	in	one	or	more	real	prop-
erty	trades	or	businesses.14		These	are	also	referred	to	
as	“nonbusiness	assets”.		A	passive	asset	will	be	treated	
as	used	in	the	active	conduct	of	a	trade	or	business	if	
it	 is	 inventory	 for	 sale	 to	 customers	 in	 the	ordinary	
course	of	business,	accounts	receivable	from	the	sale	of	
inventory15	or	is	a	hedge	with	respect	to	such	property.16		
Similarly,	real	property	used	in	the	active	conduct	of	one	
or	more	real	property	trade	or	businesses	is	treated	as	

being	used	in	the	active	conduct	of	a	trade	or	business	if	
the	transfer	meets	certain	requirements	imported	from	
the	passive	activity	loss	rules	of	I.R.C.	§	469.17		I.R.C.	§	
2031(d)	would	also	treat	any	asset	held	as	part	of	the	
reasonably	required	working	capital	needs	of	a	trade	or	
business	as	an	asset	held	or	used	in	the	active	conduct	
of	a	trade	or	business.18

	 H.R.	436	also	proposes	 to	add	 I.R.C.	 §	2031(e)	 to	
the	 Code	 which	 would	 disallow	 minority	 discounts	
for	any	gift	of	an	interest	in	an	entity	(other	than	an	
interest	which	is	actively	traded)	if	the	transferee	and	
members	of	the	transferee’s	family	have	control	of	the	
entity.19		“Member	of	the	Family”,	for	purposes	of	this	
proposed	section,	means	an	ancestor	of	the	transferee,	
the	transferee’s	spouse,	a	 lineal	descendant	of	 trans-
feree,	 transferee’s	 spouse,	 or	 transferee’s	parents	or	
the	spouse	of	any	of	the	lineal	descendants	previously	
described.20		What	will	constitute	“control	of	such	entity”	
for	purposes	of	the	subsection	is	left	to	the	imagination	
at	this	point,	as	there	is	no	specific	reference	for	a	defini-
tion	of	control	within	the	proposed	Code	section.
	 The	effect	of	the	bill	provisions	eliminating	the	valua-
tion	discounts	is	best	illustrated	by	a	simple	example:
	 JAB,	LLC,	owned	1/3	each	by	J,	A	and	B,	 is	 fam-
ily-owned	entity	in	which	all	members	of	the	LLC	are	
“members	of	family”	as	defined	in	I.R.C.	§	2032A(e)(2).		
JAB,	LLC	holds	an	active	operating	business	with	a	fair	
market	value	of	$1,000,000	and	also	holds	several	stock	
and	equity	interests	(assuming	no	single	portion	of	stock	
or	equity	constitutes	a	10-percent	or	more	interest	in	
another	entity)	with	a	fair	market	value	of	$500,000.		
	 Under	current	law,	if	A	wanted	to	gift	his	1/3	interest	
to	a	child,	the	valuation	would	begin	by	valuing	the	as-
sets	of	JAB,	LLC	at	fair	market	value:	$1,500,000.		One-
third	of	the	fair	market	value	attributable	to	A’s	interest	
is	$500,000.		Using	discounts	similar	to	those	approved	
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in	Holman,	and	assuming	a	multiplicative	discount,	
rather	than	combining	the	two	discounts,	the	final	value	
for	gift	tax	purposes	would	be	as	follows:		The	$500,000	
value	would	be	reduced	by	a	15%	minority	discount	
for	lack	of	control.		After	deducting	the	15%,	($75,000),	
$425,000	would	be	the	value	of	the	1/3	minority	interest.		
Since	JAB,	LLC	is	a	family-owned,	closely-held	business	
and	not	traded	on	an	established	market,	the	minority	
value	is	further	reduced	by	a	12.5%	discount	reflecting	
lack	of	marketability,	($53,125),	generating	a	final	value	
of	the	1/3	interest	for	gift	tax	purposes	of	$371,875.		
	 However,	under	proposed	I.R.C.	§	2031(d),	A	would	
be	treated	as	transferring	1/3	of	the	stock	and	equity	
interests	($500,000	x	1/3=	$166,667)	outright	as	a	direct	
gift.		The	12.5%	lack	of	marketability	discount	would	still	
be	allowed	for	the	1/3	interest	attributable	to	the	active	
operating	business	($1,000,000	x	1/3	=	$333,333)	since	
it	would	not	fall	within	the	definition	of	a	“nonbusiness	
asset”	 leaving	a	value	of	$291,666	 for	 the	portion	at-
tributable	to	the	active	operating	business.		Adding	the	
value	of	the	outright	gift	of	$166,667	and	the	portion	at-
tributable	to	the	operating	business,	$291,666,	results	in	
a	total	value	of	$458,333.		The	minority	discount	would	
be	completely	disallowed	under	proposed	I.R.C.	§	2031(e)	
as	A	and	members	of	his	family	control	the	entity.		
Conclusion
 Although	H.R.	436	is	far	from	becoming	law,	its	intro-
duction	gives	estate	planners	a	sense	of	changes	we	may	
be	looking	at	sometime	in	the	near	future.		That	being	
said,	there	were	four	bills	including	H.R.	436	introduced	

in	January	alone	that	deal	with	some	aspect	of	the	estate	
and	gift	taxes	that	are	still	in	Committee21	so	it	may	be	a	
bit	premature	to	sound	the	alarm.		Although	H.R.	436	is	
still	in	Committee	(as	of	March	2009)	and	Rep.	Pomeroy	
has	yet	to	obtain	a	Co-Sponsor,	it	is	important	for	estate	
planners	to	be	aware	of	the	impact	the	bill	will	have	on	
the	use	of	FLPs	as	planning	tools,	as	the	effective	date	
for	the	provisions	disallowing	the	discounts	would	be	the	
date	of	enactment.		For	now,	at	the	very	least	we	need	
to	monitor	the	bill’s	progress,	as	our	clients	demand	our	
expertise	in	finding	the	most	effective	estate	planning	
tools.
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Avoid Criminal Prosecution – IRS Introduces 
a Six Month Settlement Initiative For those 
with Unreported Foreign Accounts
Kevin E. Packman, holland & Knight LLP, Miami, FL1

EXECUTIVE SUMMARy
	 On	March	23,	2009,	the	IRS	announced	the	creation	
of	new	voluntary	disclosure	program	 for	undeclared	
foreign	accounts.	 	The	 IRS	Offshore	 Income	Report-
ing	Initiative	(the	“Initiative”)	is	only	available	for	six	
months,	or	until	September	23,	2009,	and	provides	that	
those	taxpayers	who	qualify	will	not	be	subject	to	crimi-
nal	penalties	or	the	civil	fraud	penalty.		Taxpayers	will	
have	to	file	six	years	of	tax	returns,	depending	upon	the	
circumstances,	either	amended	or	delinquent,	and	pay	
all	taxes	and	interest	due.		Taxpayers	will	also	incur	an	
accuracy	related	penalty	or	a	delinquency	penalty,	as	
well	as	a	penalty	of	up	to	20%	on	the	highest	aggregate	
balance	held	in	the	account	during	the	six	year	period.		
Certain	taxpayers	may	qualify	for	a	reduced	penalty	of	
5%	on	the	highest	aggregate	balance	in	the	foreign	ac-
count.	
FACTS
	 United	States	persons	are	responsible	for	filing	tax	
returns	and	reporting	their	worldwide	income,	including	
income	associated	with	foreign	accounts.		In	addition,	
there	are	numerous	informational	returns	that	United	
States	persons	may	be	required	to	file,	including	TDF	
90-22.1	(the	“FBAR”).	 	There	are	significant	penalties	
associated	with	a	taxpayer’s	failure	to	file	these	informa-
tional	returns,	and	in	the	case	of	the	FBAR,	the	penalties	
are	confiscatory.	
	 Beginning	June	19,	2008	when	the	Justice	Depart-
ment	announced	that	a	 former	UBS	banker,	Bradley	
Birkenfeld,	pled	guilty	to	assisting	UBS	clients	evade	
US	reporting	requirements	on	 income	 in	Swiss	bank	
accounts,	 the	 ongoing	 controversy	between	 the	US,	
UBS	and	Switzerland	has	played	out	 in	 the	courts.2		
Birkenfeld’s	plea	was	quickly	followed	on	July	1,	2008	
when	the	US	District	Court	in	Florida	authorized	the	
IRS	to	serve	“John	Doe	Summonses”	upon	UBS	AG.3	The	
summonses	demanded	that	UBS	turn	over	identifying	
information	regarding	US	taxpayers	who	had	created	
Swiss	accounts	with	UBS	and	who	elected	to	have	their	
accounts	remain	hidden	from	the	IRS.4		It	was	later	as-
serted	that	there	are	some	52,000	unreported	accounts	
held	by	or	on	behalf	of	US	persons	in	UBS	alone.		The	
US	simply	has	no	idea	how	many	other	foreign	accounts	
with	other	Swiss	institutions	and	in	other	jurisdictions	
remain	unreported.	
	 It	is	highly	unlikely	that	taxpayers	who	fail	to	report	
their	foreign	accounts	on	an	FBAR	similarly	fail	to	pay	
tax	on	the	earnings.		Related	thereto,	funds	transferred	
to	open	the	 foreign	accounts	are	often	unreported	 in-

come.	While	 it	 is	 impossible	 to	quantify	how	much	of	
this	 income	 is	unreported,	 IRS	Commissioner	Doug	
Shulman	has	publicly	stated	his	belief	 that	“offshore	
accounts	harbor	billions	of	dollars,	and	people	should	
take	notice	that	the	secrecy	surrounding	these	deals	is	
rapidly	fading.”5	Thus,	the	IRS	continues	to	find	ways	
to	spur	compliance	while	it	fights	with	the	Swiss	over	
the	information	sought	from	the	John	Doe	Summonses.		
The	recently	introduced	Initiative	is	not	limited	to	UBS	
accounts,	and	 is	designed	 to	provide	 the	 IRS	with	a	
uniform	approach	for	handling	taxpayer	disclosures	of	
previously	undeclared	offshore	issues.	
IRS gUIDANCE
	 The	IRS	released	the	following	three	memoranda	on	
March	23,	2009	related	to	the	new	Initiative:
•	 A	 memorandum	 from	 Deputy	 Commissioner	 for	

Services	and	Enforcement	Linda	E.	Stiff	to	Deputy	
Commissioner	Barry	B.	Shott,	LMSB,	and	Deputy	
Commissioner	Faris	R.	Fink,	SB/SE	("Penalty	Memo-
randum")6;

•	 A	memorandum	from	Deputy	Commissioner	Barry	
B.	Shott,	LMSB,	Deputy	Commissioner	Faris	R.	Fink,	
SB/SE	and	Deputy	Chief	Victor	Song,	CI,		to	SB/SE	
Area	Directors,	LMSB	Industry	Directors,	and	CI	
Field	Operations	("Routing	Memorandum")7;	and

•	 A	memorandum	from	Deputy	Commissioner	Barry	
B.	Shott,	LMSB	and	Deputy	Commissioner	Faris	R.	
Fink,	SB/SE	Deputy	 to	SB/SE	Area	Directors	and	
LMSB	Industry	Directors	("Case	Development	Memo-
randum")8.

	 The	 Penalty	 Memorandum	 explains	 the	 penalty	
framework	 for	disclosures	submitted	pursuant	to	 the	
Initiative.		Procedurally,	Criminal	Investigation	(“CI”)	
must	screen	the	taxpayer	disclosure	to	determine	if	the	
submission	is	eligible	for	a	voluntary	disclosure.		If	so,	
then	CI	will	forward	the	disclosure	to	the	Philadelphia	
Offshore	 Identification	Unit	 (“POIU”)	 for	processing	
by	examiners	who	specialize	in	offshore	examinations.		
Once	these	examiners	have	completed	their	review,	the	
Deputy	Commissioners	are	authorized	 to	enter	 into	
closing	agreements	resolving	 the	 taxpayer	 liabilities	
provided	the	resolution	includes	the	following:
•	 The	filing	of	six	years	of	amended	or	delinquent	tax	

returns,	 including	 informational	 returns,	and	 the	
FBAR.		Because	the	FBAR	is	specifically	identified	af-
ter	the	reference	to	informational	returns,	the	Initia-
tive	would	appear	to	permit	taxpayers	to	also	resolve	
noncompliance	involving	non	foreign	accounts,	such	

continued, next page
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as	the	failure	to	File	Form	5471	and/or	the	omission	of	
subpart	F	income.		It	would	appear	that	the	Initiative	
is	now	the	only	means	by	which	offshore	noncompli-
ance	may	be	resolved	especially	because	the	IRS	has	
revoked	the	Last	Chance	Compliance	Initiative	in	the	
Case	Development	Memorandum;	

•	 The	payment	 of	 six	 years	 of	 all	 tax	and	 interest	
due;	

•	 The	 payment	 of	 a	 20%	 accuracy	 related	 penalty	
under	IRC	6662	for	income	previously	omitted	from	
a	tax	return	or	the	25%	delinquency	penalty	under	
IRC	6651	for	 failure	to	timely	file.	These	penalties	
are	mandatory	and	apply	for	each	of	the	six	years	in	
which	the	omission	occurred.		No	longer	is	reasonable	
cause	a	defense	to	the	imposition	of	these	penalties	
as	 the	Penalty	Memorandum	specifically	excludes	
reasonable	cause;		and	

•	 The	payment	of	a	one	time	20%	penalty	in	the	year	
with	the	highest	aggregate	account	balance	includ-
ing	all	offshore	accounts.		This	penalty	is	in	lieu	of	
all	other	available	penalties	including	the	penalty	for	
not	filing	the	FBAR.		

	 There	are	two	limitations	on	these	rules,	the	first	of	
which	is	that	if	the	foreign	account	was	opened	within	
the	six	year	period,	then	taxes,	interest	and	all	penalties	
will	begin	from	the	date	the	account	was	opened.		The	
second	limitation	is	a	reduction	of	the	20%	penalty	to	5%	
of	the	highest	aggregate	balance.		The	5%	penalty	will	
only	apply	if	the	taxpayer:		(i)		did	not	open	or	create	the	
foreign	account,	(ii)	has	never	withdrawn	money	from	
the	foreign	account	or	added	money	to	the	foreign	ac-
count,	and	(iii)	all	US	taxes	have	been	paid	on	the	funds	
which	were	deposited	into	the	account.		Thus,	the	only	
noncompliance	that	may	exist	on	the	part	of	 the	tax-
payer	is	not	reporting	the	income	earned	on	the	foreign	
account.		Of	course,	the	third	requirement	may	be	the	
most	difficult	to	satisfy	as	it	only	applies	to	persons	who	
either	inherited	a	foreign	account	or	received	a	foreign	
account	as	a	gift.		If	a	taxpayer	inherited	the	account	
from	a	foreign	relative,	it	is	likely	no	US	taxes	would	
have	been	paid,	and	possible	that	the	taxpayer	failed	to	
report	the	receipt	of	the	foreign	gift	on	a	Form	3520.		If	
a	taxpayer	inherited	the	account	from	a	US	relative,	it	
may	be	unclear	as	to	whether	taxes	were	paid	on	the	
funds	contributed	to	the	account.	
	 The	Penalty	Framework	memorandum	states	that	all	
voluntary	disclosures	that	have	been	submitted	to	the	
IRS	and	which	are	not yet resolved	will	be	subject	to	the	
new	penalty	framework.	 It	is	unclear	as	to	how	the	IRS	
intends	to	define	not yet resolved.		Is	the	determining	fac-
tor	whether	all	offending	returns	have	been	processed?		
Whether	the	taxpayer	proceeded	with	a	voluntary	dis-
closure	prior	to	the	Initiative?		Whether	the	taxpayer	
received	a	closing	agreement?	Whether	the	tax	involved	

and	previously	unreported	was	significant?		If	a	taxpayer	
previously	filed	amended	returns	through	a	voluntary	
disclosure,	as	well	as	paid	all	tax	and	interest	due,	but	no	
closing	agreement	was	received,	is	the	case	unresolved 
for	purposes	of	the	Initiative?  If	so,	will	the	examiners	
in	POIU	treat	such	taxpayers	differently	than	those	who	
come	forward	through	the	Initiative?	It	would	appear	
that	taxpayers	who	previously	submitted	a	voluntary	
disclosure	should	benefit	 from	preferential	 treatment	
when	compared	to	those	taxpayers	who	waited	for	the	
Initiative	to	be	introduced.		After	all	Commissioner	Shul-
man	and	other	IRS	officials	have	been	publicly	stating	
for	months	that	taxpayers	should	submit	a	voluntary	
disclosure,	 rather	 than	wait	 for	any	 future	amnesty	
programs	like	the	recently	introduced	Initiative.9	
	 The	Routing	Memorandum	discusses	the	routing	of	
voluntary	disclosure	cases,	and	makes	clear	that	the	pro-
cessing	of	voluntary	disclosure	requests	is	mandatory.		
CI	is	instructed	to	continue	screening	all	submissions	
to	determine	 if	 the	taxpayer	qualifies	 for	a	voluntary	
disclosure.		If	so,	and	the	submission	involves	offshore	
matters,	then	CI	will	forward	the	disclosure	to	POUI	for	
examination.		If	the	submission	only	pertains	to	domes-
tic	issues,	then	CI	will	forward	the	disclosure	to	either	
SB/SE	or	LMSB.		The	memorandum	also	mandates	that	
any	voluntary	disclosure	cases	currently	in	inventory	
which	 involve	offshore	 issues	must	be	 transferred	to	
POUI	for	processing.	
	 The	Penalty	Framework	memorandum	reiterates	
that	the	Initiative	will	remain	in	effect	for	six	months	
(through	September	22,	2009).	Commissioner	Shulman	
says	that	the	IRS	will	re-evaluate	its	options	after	the	
six	month	period,	and	warns	taxpayers	“who	continue	
to	hide	their	head	in	the	sand,	the	situation	will	only	
become	more	dire.”		By	comparison,	with	recent	settle-
ment	initiatives,	the	IRS	has	taken	various	approaches.		
For	example,	on	November	17,	2006,	the	IRS	introduced	
a	settlement	for	US	based	employees	and	former	em-
ployees	of	 foreign	embassies,	 foreign	consular	offices	
and	international	organizations	to	resolve	outstanding	
US	tax	matters	related	to	their	employment.		When	the	
Embassy	Settlement	was	introduced,	the	deadline	was	
February	20,	2007,	but	 it	was	 later	extended	to	June	
30,	2007.	 	This,	however,	contrasts	with	the	Offshore	
Voluntary	Compliance	Initiative,	which	was	introduced	
on	January	14,	2003,	and	which	ended	on	April	15,	
2003.		There	were	no	extensions	for	taxpayers	to	come	
forward	subsequent	to	the	deadline.		More	recently,	in	
the	context	of	 tax	shelters,	 in	Announcement	2002-2,	
the	IRS	advised	taxpayers	to	disclose	their	investment	
in	a	Son	of	Boss	transaction.		For	those	taxpayers	who	
did	so	disclose,	when	the	Son	of	Boss	Settlement	was	
introduced	in	Announcement	2004-46,	the	taxpayers	did	
not	incur	an	accuracy	related	penalty.	Taxpayers	who	
did	not	initially	disclose	the	transaction	incurred	either	
a	10%	or	20%	penalty	depending	upon	the	facts.	And,	
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for	those	taxpayers	who	did	not	take	advantage	of	the	
settlement,	the	IRS	imposed	the	maximum	applicable	
penalty	of	40%.10	Of	course	all	taxpayers	had	to	concede	
100%	of	the	claimed	tax	losses.		Therefore,	even	if	the	
Initiative	is	extended,	taxpayers	should	not	expect	the	
terms	to	remain	the	same.	
	 In	a	wide	ranging	statement	announcing	the	Initia-
tive	on	March	26,	2009,	Commissioner	Shulman	stated	
“[w]e	have	instructed	our	agents	to	resolve	these	tax-
payers’	cases	in	a	uniform,	consistent	manner.		Those	
who	truly	come	forward	will	pay	back	taxes,	 interest	
and	a	significant	penalty,	but	can	avoid	criminal	pros-
ecution…	We	believe	the	guidance	represents	a	firm	
but	fair	resolution	of	these	cases	and	will	provide	con-
sistent	treatment	for	taxpayers.		The	goal	is	to	have	a	
predictable	set	of	outcomes	to	encourage	people	to	come	
forward	and	take	advantage	of	our	voluntary	disclo-
sure	practice	while	they	still	can.	…	my	
goal	has	always	been	clear	–	to	get	those	
taxpayers	hiding	assets	offshore	back	into	
the	system.”11

VOLUNTARy DISCLOSURE
	 When	 determining	 whether	 a	 tax-
payer’s	voluntary	disclosure	submission	
qualifies	 for	 the	 Initiative,	 the	Routing	
Memorandum	 instructs	 CI	 to	 refer	 to	
IRM	Section	9.5.11.9.		Taxpayers	need	to	
be	aware	that	not	all	voluntary	disclosure	
submissions	will	qualify	 for	 the	 Initia-
tive,	and	thus,	criminal	prosecution	is	a	
potential	outcome	from	a	disclosure	which	
does	not	qualify	for	the	Initiative.12		Cases	
involving	 illegal	source	 income	will	not	
qualify.13

	 The	Internal	Revenue	Manual	defines	
a	voluntary	disclosure	as	having	 taken	
place	when	the	taxpayer’s	communication	
is	truthful,	timely,	and	complete.14		These	
terms	 require	 that	 the	 taxpayer	 show	
a	willingness	 to	 cooperate	 (and	does	 in	
fact	cooperate)	with	the	IRS	in	determin-
ing	his/her	correct	 tax	 liability,	and	the	
taxpayer	makes	good	faith	arrangements	
with	the	IRS	to	pay	in	full,	the	tax,	inter-
est,	and	any	penalties	determined	by	the	
IRS	to	be	applicable.	15	
Disclosures	are	timely	if	they	are	received	
before:
1.	The	IRS	has	initiated	a	civil	examina-

tion	or	 criminal	 investigation	of	 the	
taxpayer,	or	has	notified	the	taxpayer	
that	 it	 intends	 to	commence	such	an	
examination	or	investigation.

2.	The	IRS	has	received	information	from	

a	third	party	 (e.g.,	 informant,	other	governmental	
agency,	or	the	media)	alerting	the	IRS	to	the	specific	
taxpayer’s	noncompliance.

3.	The	IRS	has	initiated	a	civil	examination	or	criminal	
investigation	which	is	directly	related	to	the	specific	
liability	of	the	taxpayer.

4.	The	IRS	has	acquired	information	directly	related	to	
the	specific	liability	of	the	taxpayer	from	a	criminal	
enforcement	action	(e.g.,	search	warrant,	grand	jury	
subpoena).16

	 It	appears	that	the	Initiative	is	loosening	the	impor-
tance	of	step	2,	and	permitting	taxpayers	whose	names	
appear	on	lists	the	IRS	received	to	qualify	for	a	volun-
tary	disclosure.		Whether	any	of	the	other	steps	have	
been	loosened,	such	as	permitting	a	taxpayer	under	civil	
investigation	to	make	a	disclosure,	is	unclear.	
Why COME FORWARD?
	 Practitioners	 should	 take	note	 that	filing	stealth	
returns	to	correct	noncompliance	with	the	hope	that	
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taxpayers	will	achieve	a	better	result,	specifically	no	
penalties,	as	a	result	of	 the	returns	sliding	through,	
appears	to	no	longer	be	an	option.		While	not	part	of	
an	IRS	memorandum,	on	Friday,	March	27,	2009,	a	
special	trial	attorney	in	SB/SE	stated	that	examina-
tion	has	been	told	to	closely	review	all	amended	and/or	
delinquent	returns	for	offshore	activities.		If	a	return	
reflects	such	activities,	the	return	will	automatically	be	
forwarded	to	POIU.		It	is	unclear	whether	the	return	
will	then	be	dealt	with	more	harshly.	
	 Even	though	the	penalties	under	the	Initiative	may	
cause	some	financial	difficulties,	taxpayers	should	not	
lose	sight	of	what	they	avoid	by	submitting	a	disclosure	
consistent	with	the	Initiative.	While	not	a	complete	
summary	of	potential	penalties,	those	that	follow	are	
some	of	the	most	common:
•	 criminal	prosecution;	
•	 The	civil	fraud	penalties	under	IRC	6651(f)	and	6663,	

which	can	amount	to	penalties	of	75%	of	the	unpaid	
tax;

•	 Failure	to	pay	penalties	under	IRC	6651	(a)(2)	and	
(a)(3);

•	 Failure	to	file	penalties	under	IRC	6651;	
•	 Penalties	for	failure	to	file	foreign	corporation	infor-

mation	returns	(Form	5471	and	or	Form	5472),	which	
begin	at	$10,000	and	can	run	as	high	as	$50,000	per	
return;	

•	 Penalties	for	failure	to	report	transfers	of	property	
to	a	foreign	corporation	(Form	926),	which	begin	at	
10%	of	the	value	of	the	property	transferred	to	the	
corporation	and	which	 can	 reach	a	maximum	of	
$100,000	per	return;	

•	 Penalties	for	failure	to	file	a	Form	3520	reporting	
the	transfer	of	funds	to	a	foreign	trust	or	receipt	of	
a	distribution	from	a	foreign	trust,	which	begins	at	
35%	of	the	amount	transferred	to	or	received	from	
the	foreign	trust;

•	 Penalties	for	failure	to	file	a	Form	3520	to	report	the	
receipt	of	a	gift	or	inheritance	from	a	foreign	person	
or	estate,	or	a	gift	received	from	a	foreign	corporation	
or	partnership,	which	begins	at	5%	of	the	value	of	
the	gift	and	can	reach	as	high	as	25%	of	the	value;	

•	 Penalties	for	failure	to	file	Form	3520-A	reflecting	
ownership	of	a	foreign	trust	under	the	grantor	trust	
rules,	which	consists	of	a	penalty	of	5%	of	trust	as-
sets;	

•	 Penalties	 for	 failure	 to	 file	 foreign	 partnership	
information	 returns	 (Form	8865),	which	start	at	
$10,000	and	can	reach	a	maximum	of	$50,000	per	
return,	plus	up	to	$100,000	of	the	value	of	property	
transferred	to	the	foreign	partnership;	and	

•	 Penalties	for	failure	to	file	FBARs,	which	can	reach	
as	high	as	50%	of	the	account	balance,	and	in	certain	
situations	jail.	

	 If	avoiding	 the	 imposition	of	 the	above	penalties	
is	not	a	significant	enough	carrot	for	taxpayers,	they	
should	understand	that	the	situation	will	not	get	any	
better.		IRS	agents	have	been	instructed	by	Commis-
sioner	Shulman	that	 if	 the	taxpayer	did	not	self	re-
port	through	a	voluntary	disclosure,	they	are	"to	fully	
develop	these	cases,	pursuing	both	civil	and	criminal	
avenues,	and	consider	all	available	penalties	including	
the	maximum	penalty	for	the	willful	failure	to	file	the	
FBAR	report	and	the	fraud	penalty."17	
	 Furthermore,	the	Case	Development	Memorandum	
reflects	that	the	IRS	Strategic	Plan	for	2009-2013	is	
focused	on	international	tax	administration	and	allo-
cating	the	resources	necessary	to	focus	on	both	exist-
ing	and	emergency	risk	areas.		Not	only	does	the	Case	
Development	Memorandum	revoke	the	Last	Chance	
Compliance	 Initiative,	 and	provide	 for	managerial	
oversight	of	offshore	 cases,	but	 it	 reinforces	proper	
development	of	offshore	examinations,	and	emphasizes	
the	need	 for	 such	examinations	 to	 receive	priority	
treatment.	Furthermore,	Treasury	Secretary	Timothy	
Geithner	has	expressed	his	view	that	increasing	fund-
ing	for	IRS	enforcement	is	a	necessary	part	of	closing	
the	tax	gap.”18	
	 The	memorandum	reminds	examiners	 that	 they	
should	use	the	full	range	of	information	gathering	tools	
to	develop	the	facts	in	an	investigation,	with	special	
emphasis	on	detecting	unreported	income.		Available	
tools	include	taxpayer	interviews,	making	third	party	
contacts,	 issuing	summonses	to	 taxpayers	and	third	
parties,	and	seeking	 information	through	applicable	
treaties.	 	“In	particular,	 examiners	 should	 request	
foreign-based	information	through	exchange	of	infor-
mation	under	applicable	treaties	and	tax	information	
exchange	agreements	in	any	cases	where	the	taxpayers	
have	accounts	or	transactions	in	countries	with	such	
agreements.”	 	The	memorandum	concludes	with	a	
summary	of	the	numerous	filing	obligations	that	may	
exist	and	the	penalties	available	for	each	such	failure.		
As	a	result,	taxpayers	should	no	longer	expect	in	an	
audit	to	encounter	a	revenue	agent	who	solely	focuses	
on	domestic	issues	and	overlooks	offshore	activity.
CONCERNS
	 The	Initiative	eliminates	the	reasonable	cause	ex-
ception	for	failure	to	file	the	FBAR	and	assumes	that	
all	 such	 failures	are	attributable	 to	 the	 taxpayers’	
willfulness.		This	is	a	complete	reversal	with	how	FBAR	
submissions	were	previously	handled.		This	conclusion	
is	contrary	to	the	Bank	Secrecy	regulations	that	permit	
a	reasonable	cause	defense.19		Reasonable	cause	will	be	
assumed	if	the	amount	of	the	transaction	or	the	bal-
ance	of	the	foreign	account	is	reported	on	the	taxpayer’s	
Form	1040.20		Similarly,	the	IRS	website	page	dealing	
with	frequently	asked	FBAR	questions	still	provides	
that	reasonable	cause	is	a	defense	to	the	failure	to	file	
the	FBAR.		See	question	18	which	asks,	“[w]hat	hap-
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pens	if	an	account	holder	is	required	to	file	an	FBAR	
and	fails	to	do	so?”21		The	answer	provided	is	“[f]ailure	
to	file	an	FBAR	when	required	to	do	so	may	potentially	
result	in	civil	penalties,	criminal	penalties,	or	both.	If	
you	learn	you	were	required	to	file	FBARs	for	earlier	
years,	you	should	file	the	delinquent	FBAR	reports	and	
attach	a	statement	explaining	why	the	reports	are	filed	
late.		No	penalty	will	be	asserted	if	the	IRS	determines	
that	the	late	filings	were	due	to	reasonable	cause.		Keep	
copies,	for	your	record,	of	what	you	send.”22

	 What	is	even	more	troubling	than	the	elimination	of	
a	reasonable	cause	defense	is	the	IRS’	determination	
that	all	such	failures	to	file	the	FBAR	are	now	deemed	
willful	in	nature.		This	conclusion	ignores	the	statutory	
civil	penalty	of	up	to	$10,000	for	a	nonwillful	failure	
to	file	the	FBAR	that	was	enacted	subsequent	to	the	
American	Jobs	Creation	Act	of	2004.23		While	the	gov-
ernment	will	achieve	consistency	in	penalties	through	
this	 Initiative,	 the	 facts	and	circumstances	analysis	
which	often	dictated	how	FBAR	penalties	would	be	
assessed,	appears	to	be	terminated.		
	 Willfulness	generally	requires	a	voluntary,	 inten-
tional	violation	of	a	known	legal	duty.		Another	prob-
lem	with	 ignoring	 the	regulations	by	automatically	
assessing	the	20%	penalty	through	this	Initiative	 is	
that	 the	IRS	 is	also	changing	precedence.	 	The	IRS	
Chief	Counsel’s	Office	previously	stated	 in	guidance	
that	the	term	“willful	violation”	should	be	interpreted	
in	the	same	way	for	either	a	civil	or	criminal	penalty.24		
Chief	Counsel	Advice	200603026	states	that	“in	order	
for	there	to	be	a	voluntary	and	intentional	violation	of	
a	known	legal	duty,	the	accountholder	would	just	have	
to	have	knowledge	that	he	had	a	duty	to	file	an	FBAR,	
since	knowledge	of	the	duty	to	file	an	FBAR	would	en-
tail	knowledge	that	it	is	illegal	not	to	file	the	FBAR.		A	
corollary	of	this	principle	is	that	there	is	no	willfulness	
if	the	accountholder	has	no	knowledge	of	the	duty	to	file	
the	FBAR.”25		The	IRS	indicated	its	belief	in	the	CCA	
that	the	willfulness	requirement	must	be	proved	by	
the	same	clear	and	convincing	evidence	required	when	
imposing	a	civil	fraud	penalty	under	Section	6663.	
CONCLUSION
	 Taxpayers	with	offshore	noncompliance	regardless	
of	the	whether	it	involves	unreported	foreign	accounts,	
failure	 to	properly	account	 for	subpart	F	 income,	or	
failure	to	file	an	informational	return	should	take	ad-
vantage	of	the	Initiative	to	come	forward	now.		While	
the	penalties	may	appear	to	be	severe,	as	Commissioner	
Shulman	stated,	taxpayers	now	have	consistency	and	
predictability	on	their	side.		More	importantly,	taxpay-
ers	will	also	avoid	criminal	prosecution	and	imposition	
of	the	civil	fraud	penalty.		
	 Taxpayers	only	have	one	opportunity	 to	make	a	
submission,	and	 failure	 to	qualify	 for	 the	Initiative,	
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depending	upon	the	 fact,	may	 lead	to	criminal	pros-
ecution.	 	Consequently,	 taxpayers	 should	 seek	 the	
assistance	of	a	qualified	tax	attorney	with	particular	
knowledge	and	experience	 in	submitting	voluntary	
disclosures.		This	is	a	standard	CPAs	should	also	follow	
consistent	with	AICPA	Statement	on	Standard	for	Tax	
Services	no.6	when	contacted	by	a	taxpayer	who	wishes	
to	pursue	a	voluntary	disclosure.	
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IRC Section ��� and Restrictive Claims 
Trading Orders in Bankruptcy
Malka S. Resnicoff and David Dreiera

	 Certain	 debtor	 companies	 in	 large	 bankruptcies	 have	
obtained	restrictive	orders	from	the	Bankruptcy	Court	that	
enable	the	companies	to	monitor	and	 limit	trading	 in	their	
debt	and	equity	securities.		These	trading	orders	enable	debtor	
companies	to	maximize	and	protect	certain	tax	attributes	such	
as	net	operating	 losses	 (“NOLs”)	and	other	built-in	 losses	
and	deductions	that	could	otherwise	disappear	as	a	result	of	
uncontrolled	trading	in	their	stock	or	debt	by	certain	holders	
prior	to	emergence	from	bankruptcy.	
The general Tax Rules
	 An	NOL	arises	when	a	company	has	allowable	tax	deduc-
tions	that	exceed	its	taxable	income	for	any	given	taxable	year.		
If	a	company	has	an	NOL	for	a	current	taxable	year,	US	federal	
tax	law	generally	allows	a	company	to	carry	forward	the	NOL	
to	future	years	(up	to	20	taxable	years	from	the	year	in	which	
the	NOL	was	generated)b	to	offset	income,	thereby	reducing	
the	company’s	aggregate	tax	obligations	in	future	years.		The	
federal	tax	law,	however,	pursuant	to	Section	382	of	the	Inter-
nal	Revenue	Code	of	1986,	as	amended	(the	“Code”),	imposes	
severe	limitations	on	a	company’s	use	of	its	accumulated	NOLs	
and	certain	“built-in-losses”	(where	the	fair	market	value	of	
property	is	less	than	the	property’s	tax	basis)c	existing	at	the	
time	the	company	undergoes	an	“ownership	change”	(referred	
to	collectively	as	“pre-change	NOLs”).		In	general,	a	company	
undergoes	an	“ownership	change”	if	one	or	more	shareholders	
who	own	at	least	5%	of	the	company’s	stock	(on	the	date	of	
the	change)	increase	their	aggregate	percentage	ownership	in	
the	company	by	50	percentage	points	over	the	lowest	percent-
age	of	stock	owned	by	such	shareholders	at	any	time	during	
a	three	year	rolling	testing	period.		The	general	federal	tax	
rule	is	that	if	an	ownership	change	occurs,	for	each	year	after	
the	ownership	change,	a	company	only	will	be	permitted	to	
utilize	an	amount	of	pre-change	NOLs	equal	to	the	“annual	
limitation”	amount	–	which	 is	equal	 to	 (i)	 the	 fair	market	
value	of	the	company’s	equity	at	the	time	of	the	ownership	
change	multiplied	by	(ii)	the	“federal	tax	exempt	rate”	at	the	
time	of	the	change	–	which	rate	currently	is	around	5.5%.		If,	
therefore,	the	fair	market	value	of	a	company’s	equity	at	the	
time	of	an	ownership	change	 is	zero,	 its	annual	 limitation	
generally	is	zero	(thus	it	would	be	unable	to	utilize	any	pre-
change	NOLs).	
The Tax Rules Relaxed in the Bankruptcy Context
	 There	are	specific	provisions	in	Code	Section	382	(in	par-
ticular	Sections	382(l)(5)	and	382(l)(6))	that	make	the	general	
Section	382	limitations	more	lenient	in	the	bankruptcy	con-
text.		Section	382(l)(5),	which	applies	to	a	company	emerging	
from	bankruptcy	unless	a	company	elects	out	of	this	provision,	
provides	that	 if	 there	 is	an	“ownership	change”	as	a	result	
of	 the	bankruptcy	plan	 (which	generally	will	be	the	case	 if	
creditors	end	up	with	at	least	50%	of	the	debtor’s	stock	in	the	
bankruptcy),	the	company’s	use	of	pre-change	NOLs	after	the	
emergence	from	bankruptcy	will	not	be	subject	to	the	annual	
limitation	if,	immediately	upon	emergence,	at	least	50%	of	the	
stock	of	the	reorganized	company	is	owned	by	(i)	shareholders	
who	held	stock	 immediately	prior	 to	emergence	and	 (ii)	so-
called	“qualified	creditors.”		Qualified	creditors	generally	are	

creditors	who	held	their	claims	against	the	debtor	for	more	
than	18	months	before	the	filing	of	the	bankruptcy	petition	
or	who	acquired	such	claims	 in	 the	ordinary	course	of	 the	
debtor’s	business	and	have	held	such	claims	since	they	arose.		
Creditors	who	own	less	than	5%	of	the	stock	of	the	company	
upon	emergence	of	the	company	from	bankruptcy	generally	
are	treated	as	if	they	always	owned	the	claims	–	thus	they	
generally	will	count	as	“qualified	creditors”	regardless	of	when	
such	creditors	acquired	their	claims.		It	generally	is	beneficial	
for	a	company	to	qualify	 for	 the	Section	382(l)(5)	exception	
because	a	company	that	qualifies	for	this	exception	will	not	
be	subject	to	the	annual	limitation	on	the	use	of	pre-change	
NOLs.d		Whether	or	not	a	company	qualifies	for	this	exception,	
however,	generally	is	out	of	the	control	of	the	company	because	
a	company	generally	cannot	control	the	trading	in	its	stock	or	
debt.
The Bankruptcy Element
	 For	a	solvent	company	operating	outside	the	bankruptcy	
arena,	the	directors	and	officers	owe	a	duty	to	maximize	the	
value	of	the	company	for	its	shareholders.		After	a	company	
is	under	bankruptcy	protection,	the	trustee	or	debtor	in	pos-
session	(if	the	company	maintains	control	over	its	operations	
during	the	bankruptcy	proceedings)	owes	a	duty	to	maximize	
the	value	of	the	entire	debtor	estate	for	the	company’s	credi-
tors	and	other	stakeholders.		Section	541	of	the	Bankruptcy	
Code	provides	that	the	filing	of	a	bankruptcy	petition	“creates	
an	estate”	and	that	property	of	the	estate	includes	“all	legal	
or	equitable	interests	of	the	debtor	in	property	as	of	the	com-
mencement	of	the	case.”	Section	362	of	the	Bankruptcy	Code	
imposes	the	automatic	stay	that	occurs	upon	filing	a	petition	
for	bankruptcy	and	expressly	provides	that	the	stay	applies	
to	“any	act	to	obtain	possession	of	property	of	the	estate	or	of	
property	from	the	estate	or	to	exercise	control	over	property	
of	the	estate.”	Finally,	section	105(a)	of	the	Bankruptcy	Code	
is	a	catch-all	provision	that	authorizes	the	bankruptcy	court	
to	“issue	any	order,	process,	or	judgment	that	is	necessary	or	
appropriate	to	carry	out	the	provisions	of	this	title.”	
	 NOLs	can	reduce	a	debtor	company’s	future	aggregate	tax	
obligations,	thereby	freeing	up	funds	for	various	other	uses	
such	as	meeting	working	capital	 requirements	and	servic-
ing	debt.		Thus,	maximizing	the	debtor	company’s	ability	to	
use	its	NOLs	maximizes	the	value	of	the	debtor’s	estate	for	
its	stakeholders.	 	Accordingly,	 courts	routinely	hold	 that	a	
“debtor’s	potential	ability	 to	utilize	NOLs	 is	property	of	an	
estate”	under	section	541(a)(1)	of	the	Bankruptcy	Code.e		In	ad-
dition,	the	courts	generally	hold	that,	as	property	of	the	estate,	
these	NOLs	are	protected	by	the	automatic	stay	under	section	
362(a)(3)	from	impairment	by	parties	acting	to	“exercise	con-
trol”	over	them	by	trading	equity	–	and	even	debt	–	holdings	
in	a	manner	that	could	reduce	or	eliminate	the	NOLs’	value.f		
As	one	bankruptcy	court	recognized,	“[w]hat	is	certain	is	that	
the	NOL	has	a	potential	value,	as	yet	undetermined,	which	will	
be	of	benefit	to	creditors	and	will	assist	[the	debtors]	in	their	
reorganization	process.	 	This	asset	 is	entitled	to	protection	
while	[the	debtors]	move	forward	toward	reorganization.”g	
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	 Accordingly,	because	the	NOLs	are	property	of	a	debtor’s	
estate	under	section	541(a)(1)	of	the	Bankruptcy	Code,	in	order	
to	gain	control	over	the	trading	in	its	stock	and	debt,	a	company	
often	tries	to	have	the	Bankruptcy	Court	impose	a	“trading	
order.”		A	trading	order,	generally	established	under	the	au-
thority	of	section	105(a)	of	the	Bankruptcy	Code,	establishes	
notice	procedures	to	facilitate	the	debtor’s	continued	monitor-
ing	of	transfers	that	may	negatively	impact	the	NOLs	and	(if	
necessary,	and	following	appropriate	procedures)	enforces	the	
automatic	stay	created	by	section	362(a)(3)	by	restricting	the	
transfer	of	the	claims	and	equity	securities	that	could	reduce	
the	value	of	 the	NOLs.	 	Generally,	 the	value	of	 the	NOLs	
could	be	reduced	if	there	were	sufficient	transfers	of	(i)	the	
company’s	equity	prior	to	the	emergence	from	bankruptcy	to	
cause	an	ownership	change	or	(ii)	the	company’s	debt	and/or	
equity	pursuant	to	the	bankruptcy	plan	that	prevented	the	
company	from	qualifying	for	the	Section	382(l)(5)	exception	
upon	emergence.	
Procedures
	 The	procedures	put	into	place	by	a	“trading	order”	first	re-
quire	notice	to	the	debtor	of	“substantial”	holdings	of	its	equity	
and	debt.		With	respect	to	trading	in	its	stock,	the	company	
needs	to	know	what	shareholders	(or	related	shareholders	or	
people	acting	together)	hold	or	acquire	5%	of	its	stock,	given	
that	only	5%	shareholders	generally	are	counted	towards	the	
50%	ownership	change	test.		If	the	company	does	not	know	
about	someone	who	holds	5%	of	its	stock,	the	company	could	
incur	an	ownership	change	without	even	knowing	about	 it	
–	and	it	would	be	too	late	to	rectify	the	situation.		With	respect	
to	claimholders,	 the	concern	 is	similar	–	only	claimholders	
that	will	end	up	with	at	least	5%	of	the	company’s	stock	upon	
emergence	are	generally	counted	as	creditors	who	are	not	
“qualified	creditors.”		Thus,	as	long	as	claimholders	hold	an	
amount	of	claims	that	will	not	cause	them	to	own	at	 least	
5%	of	 the	debtor’s	stock	 immediately	after	emergence	 from	
bankruptcy,	they	generally	will	be	treated	as	qualified	credi-
tors	for	purposes	of	the	Section	382(l)(5)	50%	test.		Again,	if	
the	company	issues	stock	for	debt	and	does	not	have	enough	
“qualified	creditors”	upon	emergence	 from	bankruptcy,	 the	
company	will	not	be	able	to	avail	itself	of	the	benefits	of	Sec-
tion	382(l)(5).
	 The	procedures	 then	require	 that	subsequent	notice	be	
given	to	the	debtor	by	an	equityholder	or	creditor	intending	to	
acquire	or	dispose	of	equity	or	debt,	as	the	case	may	be,	that	
would	cause	it	to	become	or	cease	to	be	a	“substantial”	(i.e.,	5%)	
holder.		After	it	receives	the	notice,	the	debtor	typically	has	an	
objection	period	within	which	it	can	challenge	the	intended	
transaction	as	potentially	damaging	before	it	is	consummated.		
A	major	difference	among	 trading	orders	entered	 is	what	
happens	once	a	debtor	objects.	 	Certain	orders	–	ones	often	
requested	by	the	debtor	companies	but	objected	to	by	creditors	
who	do	not	think	such	injunctions	are	appropriate	as	to	them	
–	give	the	debtor	the	power	to	enjoin	the	transaction	entirely.		
Other	orders,	in	line	with	the	“Model	NOL	Order”	proposed	
jointly	by	The	Bond	Market	Association	and	the	Loan	Syndica-
tions	and	Trading	Association	in	an	attempt	to	reconcile	debtor	
and	creditor	 interests,	give	 the	debtor	 the	power	 to	enjoin	
equity	transactions	but	otherwise	allow	claims	transactions	
to	go	forward	subject	to	a	future	“selldown.”h		Pursuant	to	a	

“selldown,”	as	the	debtor	nears	emergence,	a	claimholder	is	
required	to	sell	some	or	a	portion	of	the	claims	it	acquired	if	
it	becomes	apparent	that	retaining	the	claims	might	result	in	
a	change	of	control	that	renders	the	debtor	ineligible	for	the	
Code	Section	382(l)(5)	bankruptcy	exception.		If	a	claimholder	
fails	to	sell	its	claims	as	required,	the	portion	of	the	claims	
required	to	be	sold	may	be	disallowed	for	purposes	of	distribu-
tions	under	the	debtor’s	plan	of	reorganization.
Conclusion
	 A	frequent	concern	of	a	company	in	bankruptcy	is	how	it	can	
best	protect	its	tax	assets.		Claims	trading	orders	are	one	tool	
that	can	help	a	debtor	retain	the	use	of	its	NOLs	after	emergence.		
Each	debtor’s	situation	is	different,	however,	and	thus	a	company	
in	or	contemplating	bankruptcy	–	especially	if	it	has	significant	
NOLs	–	should	be	careful	to	consider	an	approach	that	is	tailored	
to	its	particular	situation.
	 It	should	be	noted	that	this	article	is	for	general	information	
purposes	and	should	not	be	construed	as	tax	or	other	legal	advice	
to	any	person.		It	also	should	not	be	acted	upon	in	any	specific	
situation	without	appropriate	legal	advice	and	is	protected	by	
copyright.		Pursuant	to	Internal	Revenue	Code	Circular	230,	we	
hereby	inform	you	that	any	advice	set	forth	herein	with	respect	
to	US	federal	tax	issues	was	not	intended	or	written	by	White	&	
Case	LLP	to	be	used	and	cannot	be	used,	by	you	or	any	taxpayer,	
for	the	purposes	of	avoiding	any	penalties	that	my	be	imposed	
on	you	or	any	other	person	under	the	Code.	
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exhausted	any	NOLs	it	can	carry	back	and	the	limitations	on	NOLs	
discussed	herein	generally	do	not	apply	if	a	company	is	able	to	carry	
back	NOLs.		
c	 	The	 limitation	on	the	recognition	of	built-in-losses	–	 including	
depreciation/amortization	deductions	based	on	 the	amount	of	 the	
built-in	losses	–	is	imposed	for	a	period	of	five-years	after	an	ownership	
change.		For	simplicity	purposes,	this	article	will	use	the	term	NOLs	
to	refer	to	both	NOLs	and	built-in-losses.
d	 	 It	 should	be	noted	 that	 there	are	situations	where	 is	 it	more	
beneficial	for	a	company	not	utilize	the	exception	in	Section	382(l)(5)	
and	instead	to	apply	Section	382(l)(6).		Section	382(l)(6),	which	applies	
if	a	company	elects	not	to	apply	(or	does	not	qualify	under)	Section	
382(l)(5),	allows	a	company	emerging	from	bankruptcy	to	exclude	all	
debt	discharged	 in	the	bankruptcy	 from	the	calculation	of	 the	 fair	
market	value	of	 its	equity	 for	purposes	of	determining	 its	annual	
limitation.		A	discussion	of	when	it	is	better	to	utilize	the	provisions	
Section	382(l)(5)	or	Section	382(l)(6)	is	beyond	the	scope	of	this	article.		
A	company	should	consult	 its	own	tax	advisor	regarding	this	deci-
sion.
e	 	Official Comm. of Unsecured Creditors v. PSS Steamship Co. (In 
re Prudential Lines, Inc.),	107	B.R.	832,	839	(Bankr.	S.D.N.Y.	1989).
f	 	In re Phar-Mor, Inc.,	152	B.R.	927	(Bankr.	N.D.	Ohio	1993)	(“[T]he	
sale	of	stock	is	prohibited	by	§	362(a)(3)	as	exercise	of	control	over	the	
NOL,	which	is	property	of	the	estate.”).
g	 	Id.
h	 	The	United	States	Bankruptcy	Court	for	the	Southern	District	of	
Florida	has	entered	trading	orders	to	varying	degrees.		See, e.g.,	In re 
Southeast Banking Corp.,	Case	No.	91-14561	(J.	Hyman)	(Bankr.	S.D.	
Fla.	July	21,	1994)	(chapter	7	case	–	“in	light	of	the	circumstances”…as-
sets	worth	protecting	–	outright	stay	required	motion	 for	relief	 re	
equity	trades);	In re Tousa Inc.,	Case	No.	08-10928	(J.	Olson)	(Bankr.	
S.D.	Fla.	Jan.	31,	2008)	(order	establishing	procedures	re	equity	trades	
and	worthless	stock	deductions	�	interim	order	putting	debtholders	on	
notice	that	they	might	be	subject	to	selldown	requirement).
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By Todd Povlich

The alternative investment management industry has grown by
leaps and bounds since the late 1990’s. MPI has completed hun
dreds of valuations in this industry since that time and has devel
oped a deep level of knowledge and expertise. The universe of
alternative investment managers (“AIM” or “AIMs”) includes
those firms managing hedge funds, private equity funds, real
estate funds, venture capital funds, funds of funds, mezzanine
funds and distressed funds. AIMs utilize a variety of investment
strategies and guidelines, typically with the goal of providing a
differentiated product that qualified investors can add to their
portfolios to achieve certain return and/or risk objectives.

Overview

Private Equity Intelligence reports that assets under manage
ment in private equity funds now exceed $2.0 trillion. Global
leveraged buyout (LBO) volume increased rapidly in recent
years, reaching an all time high of $765 billion in 2006. While
this proved to be a cyclical peak in activity, it is evidence of the
dramatic expansion of the private equity business. Meanwhile,
hedge fund assets have grown at an annual rate exceeding 25%
since 2000, and the number of hedge funds has more than dou
bled over the same period from 4,000 to 10,000. According to
Hennessee Group LLC, global hedge fund assets approximate
$2.0 trillion. The overall asset management industry exceeds $50
trillion in assets under management, with AIMs likely to con
tinue expanding their share of industry assets.

A primary factor causing this exceptional growth is the increas
ing demand from institutional investors. This demand has been
driven by the following: the pursuit of higher and/or more con
sistent returns than those historically generated by traditional
investment strategies; the desire to diversify by investing in as
sets that have low correlations to broader markets and tradi
tional assets classes; and an increased level of comfort with al
ternative investment strategies as the industry has grown and
matured. The increase in global assets under management has
also been fueled by growth in pension assets and savings glob

ally, including the accumulation of assets by many sovereign
wealth funds.

2007 was a landmark year as the first initial public offering of
an AIM in the U.S. succeeded when Goldman Sachs and Leh
man Brothers sold shares of Fortress Investment Group in
February. Blackstone, Och Ziff and GLG followed later that

year, the latter through a special
purpose acquisition company.
The U.S. IPOs follow several of
ferings in Europe in recent years,
including those from Partners
Group, Charlemagne Capital and
BlueBay Asset Management.

The landscape has changed in
2008. The first half of 2008 was
the worst start to a year for

hedge funds since 1990, according to many industry sources.
Hedge fund returns have been negative overall, with the
worst performing funds being those focused on the Asia
Pacific region and the financial industry, and the best per
formers being macro and short biased funds. Capital inflows
to private equity and hedge funds have slowed with the poor
performance, weakening global economy and turmoil in vari
ous financial markets. Thus far, 2008 has been characterized
by deleveraging, increased hedge fund liquidations (170 in
the first quarter alone), a decline in capital inflows (down
81% in the first quarter) and lower investor risk tolerance. As
for private equity, the era of mega buyouts has come to a
screeching halt and some firms have been negotiating their
way out of deals agreed to in 2007. The credit market prob
lems and deteriorating condition of financial institutions have
made private equity financing difficult to obtain. A likely out
come to these turbulent times is the increased influence of
the large, institutionalized, global, multi strategy firms. These
firms will likely take a larger share of industry assets, either
by acquiring, merging or simply drawing assets away from
smaller firms with little track record and far fewer financial
and human resources.

Nonetheless, many of our clients continue to raise additional
assets, expand their teams at home and abroad and pursue
new investment opportunities. There have also been many
new fund launches in 2008, some of which are seeking op
portunities in the distressed creditmarkets.

Eye On the Ball

At MPI, we continually follow developments in the alterna
tive investment management industry. We have valued in
terests in AIMs for over a decade and have seen the industry
evolve to the prominence it enjoys today. We have followed

f karpqov = p mlqi fdeq W = ^ iqbok^q fsb = f ksb pqjbkq =j^k^dbjbkq = =

Many of our
clients continue to
raise additional
assets, expand their
teams at home and
abroad and pursue
new investment
opportunities.

mbopmb`qfsbp=



and fund performance estimates. We note that the income ap
proach was most reliable historically, as there were no publicly
traded AIMs in the U.S.

Within the market approach, use of publicly traded AIMs in the
U.S. and Europe is considered. When the market approach is
suitable, we review the publicly traded companies and compute
key valuation multiples. These multiples are used as guides in
valuing the subject company. However, as our valuations often
do not encompass both the management company and general
partner entity(s), may involve a start up manager, or involve
equity interests that lack rights to perpetual cash flows, publicly
traded AIM multiples may be inappropriate.

There are several important issues that must be addressed in
any AIM valuation. These issues include the riskiness of the un
derlying investment strategy, track record of the AIM, impact of
taxes, and features of relevant operating agreements. For exam
ple, fees associated with an investment strategy that employs
significant leverage or contains certain country or investment
specific risks are often treated as more risky than those associ
ated with more traditional investment policies. With regard to
taxes, we consider the pass through status that is common with
AIM structures to properly account for the effective tax rate of
equity holders. Tax rates can vary widely, since management
fees are treated as ordinary income and carried interest, under
current tax law, may be taxed as capital gains. With regard to
operating agreements, equity holders may be subject to repur
chase or redemption provisions that could be detrimental to
value. Other issues considered include high water marks, any
preferred return or hurdle, key person risks, the survival rates of
alternative investment funds, and sector, strategy and country
specific risks.

Our Practice

The expertise and experience gained through a wide variety of
valuation projects and independent research makes MPI the
leading valuation firm for alternative investment managers. We
have performed valuations for everything from the start up five
person, $100 million hedge fund manager to the institutional
ized, multi billion dollar private equity and hedge fund manage
ment firm. Our experience includes funds operating both do
mestically and abroad.

MPI performs AIM valuations for a variety of purposes, includ
ing: admittance of new partners; sales of minority stakes; estate
and gift tax planning involving transfers of vertical slices, carried
interest, derivatives written on carried interest, and other equity
interests; entity recapitalizations, reorganizations, acquisitions
and divestitures; income taxes; and divorce.

transactions in the industry through the years, none more so
than in 2007. We have undertaken the research necessary to
understand the unique structures under which certain firms
tapped the public markets in 2007, as well as the unique
GAAP and non GAAP financial data reported by these firms.
We continue to monitor the activity of the publicly traded
firms in the U.S. and Europe. Publicly traded AIMs generally
sell at discounts (in terms of price earnings and price cash
flow multiples) to the traditional investment managers (e.g.,
Janus, BlackRock, etc.). These discounts can be traced pri
marily to AIMs’ dependence on performance based income,
or carried interest, a much riskier source of revenue than
management fees. By way of comparison, traditional invest
ment managers generate nearly all of their revenue from
management fees. In today’s environment where equity
markets have been in decline and market conditions unfavor
able for a variety of investment strategies, the dependence
on performance based income has substantially depressed
the earnings of many publicly traded AIMs. It is unclear
when earnings will recover, as high water mark issues and
clawbacks are in play. These factors are evident in the stock
price performance of most of the publicly traded AIMs.

Valuation Approach

MPI’s approach to the valuation of AIMs includes the income
and/or market approaches to value. Within the income ap
proach, we typically use a discounted cash flow method.
Through the use of internally developed models, we project
net cash flows from management fees and/or carried inter
est and then discount those net cash flows to present value
at appropriate required rates of return. We typically view
the business as possessing two distinct cash flow streams
one from management fees and one from carried interest.
Carried interest cash flows are viewed as more risky, and we
appropriately address this risk in the selection of a discount
rate. MPI consults management of the subject company on
all aspects of the projection, including expense, asset growth
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the	more	restrictive	Swiss	definition	of	“tax	fraud,”	which	
does	not	include	“tax	evasion.”		In	an	attempt	to	beat	the	
Service	to	the	punch,	a	huge	number	of	accountholders	have	
come	forward	through	the	voluntary	disclosure	process	to	
avoid	criminal	prosecution	and	become	compliant	with	
their	U.S.	reporting	and	tax	payment	obligations.		Moreover,	
due	to	the	publicity	surrounding	the	UBS	AG	situation,	
individuals	holding	unreported	accounts	at	other	financial	
institutions	have	also	become	increasingly	nervous	and	are	
starting	to	come	forward	through	the	voluntary	disclosure	
process.
	 Because	the	Memorandum	does	not	 limit	 its	scope	to	
offshore	accounts	involving	UBS	AG,	it	appears	that	the	
Service	may	apply	the	new	penalty	framework	on	a	broad	
basis	to	all	accounts	held	through	other	foreign	banks	in	
Switzerland	or	elsewhere.		On	balance,	this	may	not	be	a	
bad	result	 for	accountholders	of	other	financial	 institu-
tions	that	want	to	come	forward.	 	However,	 it	should	be	
noted	that	the	penalty	level	set	forth	in	the	Memorandum	
for	resolving	the	FBAR	penalty	substantially	exceeds	the	
FBAR	penalty	that	was	imposed	under	prior	Service	ini-
tiatives	to	prompt	voluntary	compliance.14		Query	whether	
the	new	penalty	framework	will	provide	any	incentive	to	
accountholders	at	other	 foreign	financial	 institutions	 to	
voluntarily	come	forward.

•	 The	FBAR	Penalty	May	Produce	Harsh	Results	 in	
the	Current	Economic	Environment

	 As	noted	above,	the	penalty	to	be	applied	in	lieu	of	all	
other	potential	penalties	under	the	new	penalty	framework	
is	equal	to	20%	of	the	value	of	the	account	for	the	taxable	
year	with	the	highest	aggregate	account	value	during	the	
preceding	six-year	period.		Because	the	Treasury	Depart-
ment	has	the	authority	to	impose	a	penalty	equal	to	50%	of	
the	maximum	account	balance	for	any	year	in	which	there	
is	a	violation	(i.e.,	failure	to	file	the	FBAR	form),	the	20%	
penalty	on	its	face	might	appear	imminently	reasonable.
	 Due	to	the	economic	crash	in	the	markets	during	the	
past	couple	of	years,	however,	many	accountholders	have	
already	lost	30%	or	more	of	the	value	of	their	account	to	
the	stock	market.	 	Thus,	by	imposing	the	FBAR	penalty	
under	the	Memorandum	by	reference	to	the	year	with	the	
highest	account	value	during	the	six-year	disclosure	period,	
the	effective	penalty	rate	may	be	more	than	20%	in	the	vast	
majority	of	cases	in	comparison	to	the	account	value	on	the	
date	of	the	voluntary	disclosure.15

	 It	is	also	worth	noting	that	the	FBAR	penalty	under	the	
new	penalty	framework	comes	at	a	time	when	the	Service	
has	historically	been	very	complacent	in	its	enforcement	of	
the	FBAR	penalty.		Indeed,	the	Service	publicly	acknowl-
edged	at	 the	beginning	of	 the	year	that	 it	has	not	been	
aggressive	in	either	the	pursuit	or	application	of	the	FBAR	
penalty	in	the	past.16		Thus,	it	is	mildly	surprising	that	the	
Service	has	adopted	an	approach	to	enforcing	the	FBAR	
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penalty	for	past	infractions	in	a	manner	that	is	particularly	
harsh	in	the	current	economic	environment.
	 Moreover,	it	is	also	ironic	that	under	this	new	penalty	
framework	the	FBAR	penalty	could	result	in	a	penalty	that	
exceeds	the	amount	that	otherwise	could	be	statutorily	ap-
plied	with	respect	to	a	specific	year.		For	example,	assume	
that	the	year	in	which	an	account	had	the	largest	aggre-
gate	value	was	2003.17		Prior	to	changes	made	in	2004,18	
the	maximum	penalty	that	could	be	applied	for	an	FBAR	
violation	with	respect	to	2003	was	$100,000.19		Under	the	
penalty	framework	in	the	Memorandum,	however,	the	pen-
alty	imposed	with	respect	to	the	2003	account	value	could	
far	exceed	$100,000.		Do	you	want	to	state	that	the	Internal	
Revenue	Service	should	provide	additional	guidance	clari-
fying	whether	they	meant	to	override	the	statute	or	that	
practitioners	should	take	this	into	account	in	determining	
whether	to	participate	in	the	voluntary	disclosure	versus	
a	“quiet	filing?”
	 Because	of	the	potentially	harsh	economic	implications	
of	the	new	FBAR	penalty,	accountholders	who	otherwise	
want	to	become	U.S.	tax	compliant	may	be	dissuaded	from	
coming	forward	via	a	walk-through	or	“noisy”	submission	
at	this	time.	 	This	may	be	particularly	true	for	account-
holders	at	financial	institutions	other	than	UBS	AG,	who	
believe	there	is	less	of	an	immediate	threat	to	the	potential	
discovery	of	their	account	information	by	the	Service	(but	
playing	 the	audit	 lottery	 in	such	non-UBS	AG	cases	 is	
ill-advised	given	the	significant	legal	downside	of	getting	
“caught”).	 	Moreover,	 this	alternative	may	produce	 far	
reaching	ramifications	for	this	class	of	taxpayers	and	their	
tax	return	preparers.		Specifically,	recent	guidance	for	tax	
return	preparers	under	 Internal	Revenue	Code	Section	
6694	requires	 tax	return	preparers	 to	 inquire	whether	
their	clients	have	signature	authority	over	a	foreign	bank	
account.		Assuming	a	tax	return	preparer	inquires	whether	
a	client	has	such	signature	authority	and	the	client	fails	to	
disclose,	this	would	be	further	evidence	that	the	taxpayer	
has	committed	tax	fraud.	 	Assuming	the	tax	return	pre-
parer	asks	the	questions,	receives	an	affirmative	response,	
but	fails	to	disclose	the	existence	of	the	account	on	the	tax	
return,	then	the	tax	return	preparer	would	be	liable	under	
the	preparer	penalty	rules	for	aiding	and	abetting	and	for	
violations	of	Circular	230,	etc.	 	Assuming	the	tax	return	
preparer	fails	to	ask	the	question,	then	posit	whether	the	
tax	return	preparer	would	only	be	liable	under	the	preparer	
penalty	rules?

•	 The	5%	Penalty	Exception	will	be	Unattainable	for	
Most	Accountholders

	 As	described	above,	the	Memorandum	provides	for	a	re-
duced	5%	FBAR	penalty	under	an	exception	to	the	general	
20%	penalty	framework.	 	Due	to	the	conditions	imposed	
for	this	exception,	however,	 the	reduced	5%	penalty	will	
be	unattainable	in	all	but	the	rarest	of	circumstances.
	 To	be	eligible	for	the	reduced	penalty	exception,	three	

separate	conditions	must	be	satisfied,	as	described	above.		
Based	on	these	conditions,	the	exception	is,	for	all	practical	
purposes,	limited	to	the	highly	unique	situation	in	which	an	
individual	inherits	an	account	and	never	deposits	into	or	
withdraws	any	funds	from	the	account.		This	is	because	the	
taxpayer	may	neither	have	opened	or	caused	to	be	opened	
any	foreign	account	(or	formed	any	foreign	entity)	during	
the	period	in	which	the	taxpayer	controlled	the	foreign	ac-
count	or	foreign	entity.
	 In	many	situations,	however,	even	when	an	individual	
is	named	as	heir	or	successor	to	an	existing	unreported	off-
shore	account,	the	bank	may	close	the	existing	account	and	
transfer	the	funds	into	a	new	account	established	solely	in	
the	name	of	the	heir	or	under	a	new	account	number.		Thus,	
it	would	appear	in	that	situation	that	the	accountholder	
could	not	satisfy	the	requirement	that	no	account	be	formed	
during	 the	period	 in	which	 the	 taxpayer	controlled	 the	
foreign	account.	This	scenario	is	of	particular	relevance	in	
a	fact	pattern	involving	the	demise	of	a	U.S.	taxpayer	and	
the	transfer	of	his	or	her	account	to	new	offshore	accounts	
established	 in	 the	names	of	 the	decedent’s	U.S.	 succes-
sors.
	 Further,	there	is	no	time	limit	associated	with	the	re-
quirement	that	a	taxpayer	not	form	an	account	during	the	
period	that	he	or	she	controls	the	foreign	account.		Thus,	
even	if	an	individual	established	an	account	decades	ago	
(possibly	even	before	he	or	she	was	a	U.S.	citizen	or	resi-
dent),	such	 individual	presumably	would	not	satisfy	the	
reduced	penalty	exception	even	if	no	additional	deposits	
were	made	and	no	withdrawals	occurred	since	the	time	
that	the	account	was	formed.	
	 Another	less	apparent,	but	equally	important	obstacle	
to	qualifying	 for	 the	5%	FBAR	penalty	guideline,	 is	 the	
condition	that	all	applicable	U.S.	taxes	were	paid	on	the	
funds	 in	the	offshore	account	or	 foreign	entity	and	that	
only	account/entity	earnings	have	escaped	U.S.	taxation.		
Assume	 in	the	 fact	pattern	above	that	upon	the	demise	
of	a	U.S.	taxpayer	his	or	her	account	was	not	transferred	
to	new	offshore	accounts	established	in	the	names	of	the	
decedent’s	many	U.S.	successors,	but	instead	,the	decedent’s	
account	remained	opened	and	the	U.S.	successors	simply	
became	the	account	owners	on	that	same	account	at	the	
time	of	the	patriarch’s	demise.	However,	assuming	that	the	
appropriate	U.S.	estate	tax	was	not	paid	on	the	offshore	
account,	then	the	“all	applicable	U.S.	taxes	were	paid	on	
the	funds”	condition	would	not	be	deemed	satisfied.�0 
	 Because	 of	 the	 conditions	 attached	 to	 the	 reduced	
penalty	exception,	very	few	accountholders	will	be	able	to	
realize	the	benefit	of	a	lower	penalty	percentage.	

•	 The	Memorandum	Provides	Only	a	“Framework”
	 Finally,	 the	guidance	 set	 forth	 in	 the	Memorandum	
provides	only	a	penalty	“framework”	for	resolving	the	civil	
tax	aspects	of	offshore	account	situations	in	the	voluntary	
disclosure	context.		In	other	words,	the	penalty	framework	
itself	does	not	have	the	force	of	binding	law	upon	which	the	
examining	agents	within	the	Service	will	be	bound	to	follow.		
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In	certain	situations,	it	may	be	appropriate	to	deviate	from	
the	penalty	framework	set	forth	in	the	Memorandum,	based	
on	the	particular	facts	and	circumstances	of	a	given	case.
	 The	Memorandum	itself	does	not	grant	agents	within	
LMSB	or	SB/SE	with	discretion	to	depart	from	the	penalty	
framework	 (nor	 for	 that	matter	does	 the	Memorandum	
preclude	such	a	departure).	 	 It	 is	unclear	whether	 this	
means	that	an	agent	would	be	precluded	from	entering	into	
a	closing	agreement	if	the	framework	appeared	to	produce	
clearly	excessive	penalties	in	a	particular	situation.		Even	
in	that	case,	the	resolution	of	the	matter	could	be	elevated	
to	a	higher	authority	within	the	Service	for	approval	on	
terms	outside	of	the	Memorandum’s	penalty	framework.
	 In	administering	the	Memorandum’s	penalty	guidelines,	
the	Service	should	exhibit	some	reasonable	flexibility	 in	
order	to	settle	all	voluntary	disclosure	cases	based	on	a	
common	sense	“facts	and	circumstances”	analysis.	 	Each	
and	every	voluntary	disclosure	 request	necessitates	a	
close	review	of	the	relevant	material	fact	pattern,	keeping	
in	mind	that	the	Service’s	voluntary	disclosure	program	
requires	 the	 factual	submission	to	be	truthful,	accurate,	
and	complete.		
	 When	 the	relevant	 facts	and	circumstances	 indicate	
a	lesser	level	of	willfulness	or	similar	egregious	conduct,	
and	assuming	the	case	does	not	otherwise	qualify	for	the	
reduced	5%	penalty	guideline,	but	has	mitigating	factors	
that	indicate	that	such	qualification	was	substantially	sat-
isfied,	then	the	Service	should	appropriately	grant	reduced	
penalty	relief	at	the	reduced	5%	penalty	level	or	at	least	at	
some	reduced	penalty	percentage	amount	below	the	pre-
scribed	20%	penalty	level.		Overall	the	reduced	5%	penalty	
and	the	prescribed	20%	penalty	should	be	administered	in	
such	a	manner	to	consider	all	mitigating	factors	and	based	
on	this	analysis	resolve	the	case	at	a	penalty	level	just	not	
at	either	the	prescribed	20%	penalty	level	but	between	5%	
and	20%.  For	example, the	Service	may	want	to	extend	
this	penalty	reduction	to	a	person	who	established	a	foreign	
bank	account	before	becoming	a	U.S.	person;	otherwise,	
these	rules	will	serve	as	a	disincentive	for	attracting	foreign	
investors	to	the	United	States.		Perhaps,	additional	guid-
ance	could	be	offered	in	the	form	of	a	question	and	answer	
format.

Procedural Changes to Voluntary Disclosures
	 Beyond	the	guidance	set	forth	in	the	Memorandum,	the	
Service	has	also	made	three	significant	policy	changes	to	
the	voluntary	disclosure	process.
	 First,	the	taxpayer’s	name	and	identifying	information	
must	be	provided	to	the	Service	upon	the	initiation	of	the	
voluntary	disclosure	process.21	 Generally,	this	means	that	
taxpayer	names	and	social	security	numbers	must	be	pro-
vided	at	the	time	of	scheduling	a	meeting	with	Criminal	
Investigation	 (“CI”)	 to	present	 the	voluntary	disclosure	
submission	(although	the	authors	understand	that	whether	

and	to	what	extent	this	will	be	followed	will	be	adminis-
tered	on	a	case	by	case	basis).		This	represents	a	departure	
from	past	practices	where	CI	would	permit	tax	counsel	to	
present	a	client	 factual	scenario	without	disclosing	 the	
identities	of	the	taxpayers	involved.22

	 This	 change	 to	 the	voluntary	disclosure	process	will	
undoubtedly	cause	many	taxpayers	great	concern	because	
the	taxpayer	effectively	has	no	bargaining	chips	once	his	
or	her	identity	is	known	(i.e.,	there	is	no	further	ability	to	
continue	the	account	concealment	if	the	U.S.	government	
has	a	criminal	interest	in	the	case	or	if	for	other	reasons	the	
taxpayer	decides	not	to	continue	the	case).		Nevertheless,	
assuming	that	the	taxpayer’s	facts	have	been	fully	devel-
oped	by	counsel	to	establish	satisfaction	of	the	voluntary	
disclosure	requirements	(i.e.,	legal	source	income,	timely	
submission,	etc.),	there	effectively	should	be	no	enhanced	
level	of	risk	that	the	past	conduct	will	be	criminalized	other	
than	the	“unknown”	factor	associated	with	the	“timeliness”	
condition	 in	the	event	the	taxpayer	has	been	previously	
“turned	in.”23

	 Second,	we	understand	 that	all	voluntary	disclosure	
submissions	must	now	be	made	within	the	judicial	district	
in	which	the	taxpayer	resides.		In	the	past,	tax	counsel	could	
generally	present	a	voluntary	disclosure	to	any	CI	Field	
Office	in	any	judicial	district.		Because	voluntary	disclosure	
is	a	federal,	not	a	state	matter,	presenting	the	voluntary	
disclosure	in	a	state	other	than	the	state	in	which	the	tax-
payer	resided	was	not	an	obstacle	to	moving	the	voluntary	
disclosure	forward.
	 From	a	practical	perspective,	the	change	in	policy	repre-
sents	a	sensible	approach	to	distributing	the	workload	from	
voluntary	disclosure	cases	to	the	particular	jurisdictions	
where	the	taxpayers	reside.		This	further	makes	sense	since	
the	 local	Field	Office	may	be	best	positioned	to	conduct	
background	checks	on	the	taxpayers	on	a	local	basis.
	 The	third	procedural	change	 is	 the	announced	 inten-
tion	on	the	part	of	the	Service	to	personally	interview	the	
taxpayer	as	part	of	the	taxpayer’s	requirement	to	cooper-
ate	in	the	voluntary	disclosure	process.		Thus,	a	taxpayer	
may	be	required	to	make	himself	or	herself	available	to	
be	personally	interviewed	by	the	Service.		This	represents	
a	departure	from	past	practices	where	the	Service	would	
process	and	resolve	voluntary	disclosures	without	ever	
meeting	with	the	client.
	 The	Service’s	desire	to	interview	taxpayers	as	part	of	the	
voluntary	disclosure	process	is	certainly	understandable	
where	relevant	information	may	be	gleaned	from	such	an	
interview.		From	the	client’s	perspective,	however,	counsel	
may	be	wary	of	allowing	their	client	to	openly	talk	about	a	
matter	involving	potential	criminal	implications	before	the	
government	has	provided	any	indication	or	assurances	that	
it	does	not	intend	to	pursue	criminal	prosecution.		More-
over,	apart	from	the	legal	concerns,	the	psychological	and	
emotionally	impact	on	the	accountholders	(who	in	many	
instances	are	elderly)	stemming	from	the	need	to	submit	
to	an	interview	by	the	Service	may	be	significant.
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Summary
	 The	Service	is	commended	for	taking	steps	to	stream-
line	the	processing	of	voluntary	disclosures	related	to	
offshore	accounts.			Given	the	developments	with	UBS	
AG,	the	volume	of	such	disclosures	will	surely	continue	
to	 surge	 in	 coming	months.	 	The	penalty	 framework	
outlined	in	the	Memorandum	is	welcome	in	the	sense	
that	it	provides	certainty	to	taxpayers	wanting	to	come	
forward	voluntarily	to	become	tax	compliant	with	respect	
to	their	offshore	accounts.
	 Notwithstanding	the	positive	aspects	of	the	penalty	
guidance,	the	monetary	cost	of	coming	forward	may	be	
extremely	harsh,	depending	on	the	circumstances	sur-
rounding	a	specific	accountholder.		For	that	reason,	the	
guidance	may	not	have	the	desired	effect	of	encouraging	
taxpayers	to	come	forward.		Hopefully,	the	Service	will	
be	reasonable	in	applying	the	framework,	and	possibly	
resolving	cases	outside	the	context	of	the	framework	in	
appropriate	cases.
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Summons Issued by the Service to Taxpayers 
Advisor Upheld Despite DOJ Referral
Kevin E. Packman, holland & Knight, LLP, Miami, FL1

Summons	Issued	by	the	Service	to	Taxpayers	Advisor	Upheld	Despite	
DOJ	Referral

	 A measure enacted more than a quarter-century ago 
to protect taxpayers from an IRS summons when the 
Justice Department has been brought into the picture 
has recently engendered a case of first impression in the 
Seventh Circuit. A summons to the taxpayers’ accountant 
was enforced, despite the possibility that the accountant 
had been referred to the DOJ. The protection does not 
extend to third-party witnesses, as the court found the 
Regulations to be reasonable under Chevron.

	 The	IRS	is	prohibited	from	issuing	a	summons	under	
Section	7602	and	 the	government	 is	prohibited	 from	
enforcing	a	summons	under	Section	7604	with	respect	
to	any	person,	if	a	Department	of	Justice	referral	is	in	
effect	“with	respect	to”	such	person.2		The	breadth	of	the	
“with	respect	to”	language	was	recently	considered	and	
clarified	by	the	Seventh	Circuit	in	a	case	of	first	impres-
sion.	 In	Khan,	548	F.3d	549,	102	AFTR2d	2008-7038	
(CA-7,2008),	rev’g	 537	F.	Supp.	2d	944,	101	AFTR2d	
2008-729	(DC	Ill.,	2008),	the	appellate	court	determined	
that	the	words	“with	respect	to”	relate	to	the	taxpayer’s	
liability,	and	do	not	restrict	the	Service	from	issuing	a	
summons	to	a	third	party	to	obtain	information	related	
to	the	taxpayer’s	liability	even	if	that	third	party	was	
the	subject	of	a	Department	of	Justice	referral.
	 The	Seventh	Circuit	reversed	the	decision	reached	by	
the	district	court,	and	held	that	the	IRS	could	issue,	and	
the	government	could	enforce,	summonses	issued	to	the	
taxpayers’	accountant,	even	if	the	accountant	was	the	
subject	of	a	Department	of	Justice	referral.	The	appellate	
court	noted	that	since	the	case	turned	on	the	meaning	
of	a	statute,	Section	7602,	and	Treasury	promulgated	a	
Regulation	to	interpret	the	statute,	it	would	review	the	
Regulation	consistent	with	the	criteria	set	forth	in	Chev-
ron U.S.A., Inc. v. Natural Resources Defense Council, 
Inc.,	467	U.S.	837	(1984).
BACKgROUND
	 Khan	stemmed	from	the	Service’s	examination	of	Sha-
hid	and	Ann	Khan’s	federal	income	tax	returns	for	1999	
through	2003,	as	well	as	returns	filed	on	behalf	of	five	
entities	in	which	Shahid	was	either	a	partner,	member,	
or	owner.3	The	net	effect	of	the	taxpayers’	investment	in	
these	entities	was	a	tax	savings	of	approximately	$85	
million	for	the	years,	in	question.4	The	IRS	believed	that	
at	least	five	of	the	investments	constituted	“potentially	
abusive	 tax	shelters,”	which	were	designed	to	shelter	
approximately	$250	million	of	income.	Forbes	magazine	
reported	in	its	1/12/09	edition	that	three	of	the	shelters	
were	“Son	of	BOSS”	shelters,	and	the	other	 two	were	
“distressed	asset/debt”	shelters.5

	 The	taxpayers	paid	the	accounting	firm	of	BDO	Se-

idman	approximately	$8.5	million	 in	 fees,	which	they	
claimed	as	expenses	on	their	returns.	When	interviewed	
by	 the	revenue	agent,	 the	 taxpayer-husband	was	un-
able	to	identify	what	services	were	rendered	by	BDO	in	
exchange	for	the	fees	it	charged.	The	taxpayer	also	was	
unable	to	answer	many	of	the	agent’s	questions	regard-
ing	his	 investment	 in	the	entities,	as	well	as	 the	role	
BDO	played	in	assisting	him	to	enter	the	transactions.	
The	taxpayer	ultimately	advised	the	agent	to	seek	the	
information	he	needed	directly	from	BDO.
	 Robert	Greisman	was	the	taxpayers’	accountant,	and	
he	also	happened	to	be	an	attorney.	He	was	employed	by	
BDO,	and	was	affiliated	with	their	Tax	Solutions	Group.	
Greisman	was	referred	to	by	the	appellate	court	as	an	
expert	in	tax	shelters.	The	revenue	agent	stated	in	an	
affidavit	 that	Greisman	had	met	with	 the	 taxpayers,	
provided	 them	with	accounting	and	professional	 ser-
vices,	and	“may	have	been	involved	with	the	execution	
of	the	tax	shelter	transactions	during	the	periods	under	
examination.”
ThE DISTRICT COURT
	 Following	the	agent’s	investigation,	and	based	on	his	
affidavit,	 the	IRS	 issued	six	summonses	 to	Greisman	
on	4/16/07	requiring	him	to	appear	before	the	revenue	
agent	on	or	before	5/22/07	to	give	testimony	related	to	
the	taxpayers’	tax	liability	and	the	five	potential	abusive	
shelters.
	 On	5/7/07,	the	taxpayers	filed	petitions	to	quash	the	
summonses,	and	each	petition	was	supported	by	seven	
arguments	as	to	why	the	summonses	were	deficient.	One	
of	the	arguments	that	was	not	addressed	by	the	court	was	
that	Greisman’s	testimony	was	protected	on	the	grounds	
of	the	work	product,	attorney-client,	and	tax-practitioner	
privileges.6

	 The	government	filed	oppositions	to	each	petition,	as	
well	as	a	motion	to	enforce	the	summonses.	Attached	to	
the	government’s	filing	was	the	revenue	agent’s	affidavit,	
which	stated	that	the	purpose	of	the	Service’s	examina-
tion	was	to	ascertain	the	correctness	of	the	taxpayers’	
federal	tax	liabilities	for	the	years	in	question.	The	agent	
believed	Greisman	might	be	able	to	“shed	light	on	the	
losses	reported	on	taxpayers”	1999-2003	tax	returns	and	
the	$8.5	million	in	fees	deducted	from	taxpayers’	income	
for	those	years.”
	 When	the	taxpayers	responded	to	the	government’s	
filings,	 in	addition	to	repeating	the	same	seven	argu-
ments,	they	also	argued	for	the	first	time	that	the	sum-
monses	violated	Section	7602(d)(1)	because	the	affidavit	
did	not	state	whether	the	IRS	had	referred	Greisman	to	
the	Department	of	Justice.	The	taxpayers’	position	was	
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that	Section	7602(d)(1)	protects	both	taxpayers	whose	
liabilities	are	under	investigation	as	well	as	third-party	
witnesses,	by	providing	that	“no	summons	may	be	issued	
under	this	title	with	respect	to	any	person”	who	is	the	
subject	of	a	Justice	Department	referral.
	 The	government	responded	that	it	was	only	prohibited	
from	issuing	a	summons	to	a	taxpayer	if	the	IRS	was	
auditing	the	taxpayer	and	had	referred	the	taxpayer	to	
the	Department	of	Justice.	It	 further	stated	that	Reg.	
301.7602-l(c)(l)	explicating	the	prohibition	on	issuing	a	
summons	was	interpreted	by	the	IRS	as	protecting	only	
a	taxpayer	under	audit,	and	not	a	third	party.
	 The	district	court	accepted	the	taxpayers’	argument	
that	a	criminal	referral	of	Greisman	might	be	in	effect,	
and	without	a	statement	from	the	IRS	that	Greisman	
was	not	 the	subject	of	a	 referral,	 it	was	barred	 from	
issuing	a	summons	to	him	as	a	third-party	witness	in	
conjunction	with	the	Service’s	investigation	of	the	Khans’	
tax	liability.	Consequently,	the	district	court	did	not	ad-
dress	any	of	the	taxpayers’	seven	arguments,	including	
whether	 they	could	claim	privilege	to	bar	Greisman’s	
testimony.
IRS AUThORITy TO ISSUE SUMMONSES
	 Before	 reviewing	 the	appellate	 court’s	analysis,	 it	
is	 important	 to	 recall	 that	Section	7602(a)	provides	
the	Service	with	broad	authority	 to	 issue	a	summons	
for	 the	purpose	of	 examining	documents	and	 taking	
testimony	for	any	offense	connected	with	the	adminis-
tration	or	enforcement	of	the	tax	laws.7	While	the	IRS	
may	use	the	information	summonsed	
simultaneously	 for	 both	a	 civil	 and	
criminal	 investigation,	before	9/4/82	
(when	Sections	7602(b)	and	 (c)	were	
enacted)	the	IRS	was	unable	to	issue	a	
summons	if	it	was	to	be	used	solely	for	
purposes	of	a	criminal	 investigation.	
Consequently,	 so	 long	as	 there	 is	no	
Justice	Department	referral	in	effect,	
the	IRS	may	issue	a	summons	to	the	
following	persons:

1.	The	person	liable	for	any	internal	
revenue	 tax	or	 required	 to	per-
form	the	act	of	collecting	such	tax	
liability.

2.	Any	officer	or	employee	of	such	
person.

3.	Any	person	having	possession,	
custody,	 or	 care	of	books	of	ac-
count	 containing	entries	 relat-
ing	to	the	business	of	the	person	
liable	 for	 the	tax	or	required	to	
perform	the	act.

4.	Any	 other	 person	 who	 may	 be	
considered	proper	by	the	officer	

issuing	the	summons.8

	 A	Justice	Department	referral	is	in	effect	regarding	
a	taxpayer	if	(1)	the	IRS	has	recommended	to	the	Attor-
ney	General	a	grand	jury	investigation	or	the	criminal	
prosecution	of	 the	taxpayer	 for	any	offense	connected	
with	the	administration	or	enforcement	of	the	internal	
revenue	laws,	or	(2)	if	any	request	is	made	of	the	IRS	for	
the	disclosure	of	a	return	or	return	information	relating	
to	the	taxpayer	by	the	Attorney	General,	the	Deputy	At-
torney	General,	or	an	Assistant	Attorney	General.9		Even	
if	the	IRS	has	made	a	referral	on	a	taxpayer,	it	still	may	
issue	a	summons	related	to	the	same	taxpayer	so	long	
as	it	is	for	a	tax	year	that	is	not	part	of	the	referral.10

A	referral	is	no	longer	in	effect	when:
1.	The	Attorney	General	notifies	the	IRS	in	writing	

that	 (a)	he	will	not	prosecute	 the	 taxpayer	 for	
any	offense	connected	with	the	administration	or	
enforcement	of	 the	 internal	revenue	 laws,	 (b)	he	
will	not	authorize	a	grand	jury	investigation	of	the	
taxpayer	with	respect	to	such	an	offense,	or	(c)	he	
will	discontinue	such	a	grand	jury	investigation;

2.	A	final	disposition	is	made	of	any	criminal	proceed-
ing	instituted	against	the	taxpayer	by	the	Attorney	
General	pertaining	to	the	enforcement	of	the	inter-
nal	revenue	laws;	or

3.	The	Attorney	General	notifies	the	IRS	in	writing	
that	he	will	not	prosecute	 the	 taxpayer	 for	any	
offense	connected	with	the	administration	or	en-
forcement	of	the	internal	revenue	laws	relating	to	
a	request	for	a	return	or	return	information.11

	 If	a	summoned	party	refuses	to	comply	with	a	properly	
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New areas for
board certification

 

 On June 11, 2009, the Supreme Court of Florida adopted rules regard-
ing two new areas of board certification– EDUCATION LAW and ADOP-
TION LAW– to Chapter 6 of the Rules Regulating The Florida Bar. In re: 
Amendments to the Rules Regulating The Florida Bar– Rules 6-27 and 
6-28, SC08-1981, effective June 11, 2009. 
 Florida attorneys will be able to apply later this year for certification in 
adoption law and education law.
 For more information, go to: http://www.floridabar.org/certification or 
contact spiland@flabar.org (adoption law) and jcoiro@flabar.org (educa-
tion law).  
 Applicants are also being sought for the adoption law and education law 
certification committees.
 The rules can be found on the Florida Bar’s  web site: http://www.flor-
idabar.org/divexe/rrtfb.nsf/WContents?OpenView
 The court opinion can be found on the Court’s web site: http://www.
floridasupremecourt.org/decisions/opinions.shtml
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issued	summons,	Section	7604	provides	the	government	
with	the	authority	 to	enforce	 it	 in	court.	Pursuant	 to	
Powell,	379	U.S.	48,	14	AFTR2d	5942	(1964),	the	govern-
ment	has	to	meet	the	following	standards	to	enforce	a	
summons:

1.	The	 summons	was	 issued	 for	a	 legitimate	pur-
pose;

2.	The	summoned	data	may	be	relevant	to	that	pur-
pose;

3.	The	data	is	not	already	in	the1	government’s	pos-

session;	and
4.	The	administrative	steps	required	by	the	Code	for	

issuance	and	service	have	been	followed.
	 The	government	can	satisfy	the	Powell	standard	by	
using	an	IRS	agent’s	affidavit.
ThE SEVENTh CIRCUIT’S ANALySIS
	 As	stated	above,	 the	appellate	court’s	review	of	the	
Regulation	interpreting	Section	7602	was	subject	to	the’	
Chevron	criteria,	which	consist	of	two	steps.	The	first	step	
is	a	focus	on	the	plain	meaning	of	the	statute.	If	a	court	
determines	that	the	plain	meaning	of	the	statute	either	
supported	or	refuted	the	Regulation,	then	the	analysis	
would	stop.	If	the	statutory	language	was	insufficient	to	

resolve	the	issue,	then	the	court	would	
look	to	the	reasonableness	of	the	Regu-
lation.
	 In	step	one,	the	Khan	court	con-
sidered	the	government’s	position	that	
the	specific	statutory	 text	 in	Section	
7602(d)(1)	demonstrated	Congress’s	
intent	that	the	Service	is	barred	from	
issuing	a	summons	only	where	the	tax-
payer	whose	liability’s	in	question	was	
referred	to	the	Justice	Department,	as	
opposed	to	a	third	party.	In	so	arguing,	
the	government	stated	that	the	words	
“with	 respect	 to”	 apply	 to	 the	 issu-
ance	of	a	summons	to	a	witness,	“but	
with	respect	to	the	investigation	of	a	
particular	taxpayer.”	The	government	
contended	that	 the	district	court	 im-
properly	interpreted	the	“with	respect	
to”	language	as	meaning	the	IRS	could	
not	issue	a	summons	to	any	person.
	 The	taxpayers	argued	that	there	
was	 inconsistency	with	 the	govern-
ment’s	position	because	Congress	had	
used	limiting	language	in	other	places	
within	the	very	same	statute.	For	ex-
ample,	 Section	 7602(a)(2)	 reads	“to	
summon	the	person	liable	for	tax”	and	
Section	7602(c)(1)	reads	“with	respect	
to	 the	determination	or	 collection	of	
the	tax	liability	of	such	taxpayer.”	This	
limiting	language	was	contrasted	with	
the	general	language	found	in	Sections	
7602(d)(1)	and	(2),	which	reads	“with	
respect	to	any	person.”	This	inconsis-
tency,	 the	 taxpayers	argued,	meant	
that	Congress	had	the	ability	to	draw	a	
distinction	when	it	wanted	to;	because	
it	did	not,	 the	“with	respect	 to”	 lan-
guage	in	Section	7602(d)(1)	must	relate	
to	both	the	taxpayer	whose	liability	is	
in	question	as	well	as	 to	 third-party	
witnesses.
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	 The	Seventh	Circuit	 found	both	arguments	persua-
sive,	and	as	a	result	concluded	that	the	statutory	phrase	
was	ambiguous.	Specifically,	the	court	stated	“[w]hen	we	
focus	on	context,	 the	petitioners’	 interpretation	seems	
persuasive;	when	we	 focus	on	 the	ordinary	meaning	
of	‘with	respect	to,’	 the	government’s	argument	seems	
superior.	The	inability	to	decipher	‘plain’	meaning	leads	
to	the	conclusion	that	the	statute	is	unclear	and	ambigu-
ous	regarding	the	issue	in	this	case.”	Consequently,	the	
appellate	court	was	forced	to	proceed	to	Chevron	step	
two	where,	if	it	found	the	Regulation	to	be	reasonable,	
it	would	side	with	the	government.
	 In	a	rather	short	analysis,	the	court	determined	that	
the	Regulation	was	reasonable	and	comported	with	the	
statute.	It	further	noted	that	the	legislative	history	in-
dicated	that	there	was	no	intent	to	prohibit	a	summons	
from	being	issued	to	a	third	party	if	the	third	party	had	
been	referred	to	the	Department	of	Justice.	Rather,	the	
legislative	history	 clearly	 indicated	 that	a	 summons	
could	not	be	issued	to	a	taxpayer	if	the	taxpayer	has	been	
referred	to	the	Department	of	Justice.
ANALySIS
	 The	Khan	opinion,	although	ruling	for	the	Service,	did	
not	allow	the	IRS	to	reach	as	far	as	it	may	have	desired.	A	
close	reading	of	both	the	lower	court	opinion	and	the	Sev-
enth	Circuit	opinion	reveals	that	the	IRS	may	have	been	
attempting	to	push	the	Envelope	even	further.	The	court	
could	have	gone	on	to	rule	that	Section	7602	only	served	
to	invalidate	a	summons	when	three	facts	existed:

1.	The	IRS	was	auditing	a	taxpayer;	
2.	The	IRS	had	referred	that	same	taxpayer	to	the	

DOJ;	and
3.	The	IRS	was	summoning	that	taxpayer.

	 In	the	Khans’	case,	this	would	have	meant	that	even	
if	the	IRS	had	referred	the	Khans	(which	it	did	not	do),	
the	Service	still	would	have	been	able	to	issue	a	sum-
mons	to	the	accountant	because,	although	he	may	have	
been	referred,	the	IRS	was	not	summoning	the	Khans,	
but	rather,	was	summoning	the	accountant	who	was	not	
under	audit.
	 Instead,	on	appeal	 the	Seventh	Circuit	made	clear	
that	the	summons	was	appropriate	as	to	 the	accoun-
tant	only	because	the	IRS	had	not	referred	the	Khans	
to	the	DOJ.	Had	the	IRS	referred	the	Khans,	the	sum-
mons	would	fail	by	virtue	of	it	being	“with	respect	to”	
a	taxpayer	whose	tax	liability	was	being	investigated	
and	whom	the	IRS	had	referred	(irrespective	of	the	fact	
that	the	accountant	was	a	third	party).	According	to	the	
court,	a	summons	fails	if	two	facts	exist:

1.	The	IRS	was	auditing	a	taxpayer;	and
2.	The	IRS	had	referred	that	taxpayer	to	the	DOJ,	

irrespective	of	whom	the	IRS	summoned.
	 Section	7602(d),	which	was	enacted	in	1982	as	part	
of	TEFRA,	was	 intended	to	provide	a	bright-line	rule	
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limiting	the	Service’s	ability	to	issue	summonses	when	
a	referral	to	the	DOJ	has	been	made.	This	case,	however,	
by	allowing	a	summons	to	issue	even	when	a	DOJ	refer-
ral	is	in	effect,	blurs	that	line	and	leads	to	a	result	that	
some	would	say	is	contrary	to	the	spirit	of	TEFRA.
CONCLUSION
	 The	IRS	was	able	to	issue	and	enforce	the	six	sum-
monses	served	on	Greisman.	This	case,	however,	may	
have	involved	much	more	than	the	government’s	simply	
trying	to	determine	the	taxpayers’	proper	tax	liability.	
While	a	review	of	tax	shelter	litigation	is	well	beyond	
the	scope	of	this	article,	the	government	has	been	seek-
ing	from	BDO,	as	far	back	as	2003,	the	identity	of	its	
clients	who	were	 involved	 in	potentially	abusive	 tax	
shelters.12

	 The	Khan	case	may	have	been	an	attempt	by	 the	
government	 to	get	 information	on	 the	promotion	of	
tax	shelters	 that	 it	could	use	 in	other	 investigations.	
A	Google	search	reveals	that	Khan	is	not	the	only	case	
in	which	 the	 IRS	 sought	Greisman’s	 testimony.	On	
11/24/08,	four	days	after	the	appellate	court	issued	its	
ruling,	Greisman	filed	a	motion	for	a	Protective	Order	
in	the	District	Court	for	Northern	Illinois	(Dkt.	No.	08	
CV	6717)	relating	to	LIVRPOL,	LLC	(D.	Conn.,	Dkt.	No.	
3:07-cv-00796-JBA).	 In	 the	motion,	Greisman	argued	
that	pursuant	to	Fed.	R.	Civ.	P.	26(c),	the	government	was	
prohibited	“from	taking	his	deposition	on	the	grounds	
that	the	Government	is	impermissibly	using	civil	discov-
ery	in	this	case	for	other	civil	cases	and/or	for	a	criminal	
investigation.”	

(Endnotes)
1	 KEVIN	E.	PACKMAN	is	a	partner	in	the	Miami	office	of	the	law	
firm	of	Holland	&	Knight	LLP.	This	article	was	published	in	the	March	
2009	edition	of	The	Journal	of	Taxation.
2	 Section	7602(d)(1).
3	 Shahid	Khan	was	president	of	Flex-N-Gate	Corp.,	an	auto	parts	
maker	in	Urbana,	Illinois,	which	in	2008	as	ranked	by	Forbes	magazine	
as	the	155th	largest	private	company	in	the	U.S.,	with	S2.72	billion	in	
revenues	for	the	fiscal	year	that	ended	in	June	and	11,500	worldwide	
employees.
4	 In	an	article	in	the	East	Central	Illinois	News	Gazette	on	1/17/09,	
Shahid	Khan	stated	that	the	entire	tax	liability	was	$68	million,	not	
$85	million;	that	it	had	been	paid;	and	he	was	seeking	a	refund.
5	 A	distressed	asset/debt	transaction	involves	a	U.S.	taxpayer	and	
a	tax-indifferent	party	(such	as	a	foreign	company)	who	enter	into	a	
relationship	wherein	the	tax-indifferent	party	contributes	an	interest	
in	a	debt	and	the	U.S.	taxpayer	contributes	other	assets.	To	the	extent	
the	debt	 is	uncollectible,	 it	 is	used	as	a	deduction	to	offset	taxable	
income	of	 the	U.S.	 taxpayer.	See	IRS	Publication	UIL	9300.	99-05	
(4/18/07);	Notice	2008-34,	2008-12	IRB	645.
6	 The	attorney-client	privilege	protects	communications	 that	are	
between	a	client	and	an	attorney	related	to	legal	advice	if	the	privilege	
is	not	waived.	Only	communications	related	to	legal	advice	or	legal	
services	are	protected.	Communications	relating	to	accounting	ser-
vices,	even	when	provided	by	the	attorney,	are	not	protected.	Section	
7525,	enacted	in	1998,	extends	a	privilege	to	communications	between	
a	client	and	accountant	provided	that	the	communication	would	have	
been	protected	had	it	been	between	a	client	and	an	attorney.
7	 Section	7602(b).
8	 Section	7602(a)(2);	Reg.	301.7602-1(b)(1).
9	 Section	7602(d)(2)(A);	Reg.	301.7602-1(c)(2).
10	Section	7602(d)(3)
11	Section	7602(d)(2)(B);	Reg.	301.7602-1(c)(3).
12	BDO	Seidman,	337	F3d	802,	92	AFTR2d	2003-5443	(CA-7,	2003).
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CALL NOW!  1-�00-���-�9�6

	 The	 Fall	 Meeting	 for	 The	 Florida	 Bar	 Tax	
Section	 2009	 is	 upon	 us.	 	 The	 venue	 promises	
something	 for	 the	 entire	 family,	 including	 sand,	
sea,	as	well	as	a	great	CLE.
	 The	 Director’s	 meeting	 will	 kick	 off	 the	
weekend	on	Thursday,	October	1,	2009	at	5:30	p.m.	
until	6:45	p.m.		Then,	on	Friday,	we	are	hosting	a	
CLE	entitled,	“Tax	Controversy	-	How	to	Avoid	

It,	Litigate	 It,	 and	Keep	 It	Civil.”	 	The	 cast	 of	 presenters	 include	Tax	
Court	Chief	Judge	Colvin,	Department	of	Justice	and	IRS	personnel,	as	
well	as	well-respected	practitioners	from	around	the	country.		Following	
the	 seminar,	 there	 will	 be	 a	 cocktail	
reception	for	all	to	attend.		Then	at	6:00	
p.m.	 a	 relaxing	 dinner	 cruise	 upon	 the	
Majestic	Princess	for	the	first	100	event	
registrants.
	 Saturday	 will	 begin	 with	 a	
continental	 breakfast	 and	 the	 business	
meetings	 (all	 seminar	 registrants	 are	 invited	 to	 attend	 these	 business	
meetings).		Then	at	12:30	p.m.,	there	will	be	an	Executive	Council	meeting	
and	luncheon.		There	are	activities	galore	for	the	family	to	enjoy	while	
you	are	in	meetings.
	 The	American	Association	of	Attorney-CPA’s	and	 the	Tax	Section	
will	 also	 be	 offering	 a	 Saturday	 afternoon	 CLE	 entitled,	 “Showdown:	
Limited	Liability	Companies	vs.	S.	Corporations”	free	to	all	Tax	Section	
members.		This	CLE	will	provide	3.0	hours	of	general	credit,	including	
ethics	credit.
	 Sign	up	early	and	enjoy	the	whole	weekend	of	activities	with	The	
Florida	Bar	Tax	Section!

Frances	Sheehy,	Chair



TAX SECTION FALL MEETING REGISTRATION FORM
October 1-3, 2009 Hutchinson Island Marriott Beach Resort & Marina

555 N.E. Ocean Blvd. ● Stuart, FL 34996 ● (800) 775-5936
 Room Block Deadline August 31, 2009 ● Rate $125 Single/Double

Name (on name badge):   Florida Bar # 
Address/City/State:   Email:  
Guests (for name badge):  ,  ,  

Thursday, October 1, 2009 Meeting Registration Fee Per Section Member $100.00
Time Event Attendance / Fee (if applicable)
5:30 p.m. – 6:45 p.m. Directors Meeting _______ (Item #8190021)

Friday, October 2, 2009

9:30 a.m. – 4:00 p.m. “Tax Controversy - How to Avoid it, Litigate it, and
Keep it Civil” (0887R)

Please use the separate CLE 
Registration Form Attached

4:00 p.m. – 5:30 p.m. Chair’s Welcome Reception _______ (Item #8190022)

5:45 p.m. –  9:00 p.m. Dinner Cruise / Majestic Princess (First 100 people only) _______ $100.00 (per person) 
_______ $150.00 (per couple) (#8190023)

Saturday, October 3, 2009
8:00 a.m. – 9:30 a.m. Continental Breakfast _______ (Item #8190024)

8:30 a.m. – 9:30 a.m. New Tax Lawyers _______ (Item #8190025)

8:30 a.m. – 9:30 a.m. Sponsors Meeting _______ (Item #8190026)

8:30 a.m. – 9:30 a.m. Education Division _______ (Item #8190027)

9:30 a.m. – 10:30 a.m. Long Range Planning/Section Administration Division _______ (Item #8190028)

10:30 a.m. – 11:30 a.m. State Tax Division _______ (Item #8190029)

11:30 a.m. – 12:30 p.m. Fed Tax Division CLE Workshop _______ (Item #8190030)

12:30 p.m. – 1:30 p.m.

Executive Council Meeting and Luncheon
Choose: Roast Turkey BLT _______
 Grilled Chicken Caesar Wrap _______
 Southwest Fajita Wrap _______

_______ (Item #8190031)

1:30 p.m. – 4:30 p.m. AAACPA - CLE/CPE
“Showdown: Limited Liability Companies vs. S. Corporations” _______ (Item #8190032)

2:00 p.m. - 5:00 p.m. Golf _______ $30 (Item #8190034)

Tax Section Member Registration Fee
(includes reception; breakfast; lunch)

TOTAL AMOUNT ENCLOSED

_______ $100 (Item #8190034)

$______ Total Enclosed

METHOD OF PAYMENT ( √ CHECK ONE)
____(Check Enclosed Made Payable to The Florida Bar)    Credit Card:  Mastercard_____ Visa_____ Discover_____ AMEX_____

Name on Card:  (PLEASE PRINT)

Card Number: 

Expiration Date:   Signature:  

RETURN THIS FORM NO LATER THAN September 14, 2009, with payment to: The Florida Bar Tax Section, 651 E. Jefferson Street, Tallahassee, 
FL  32399-2300 OR fax credit card payment to 850-561-5825.  For more information please email Christina Sykes at csykes@flabar.org.    
WRITTEN CANCELLATION MUST BE RECEIVED NO LATER THAN September 25, 2009, TO RECEIVE A FULL REFUND.



The Florida Bar Continuing Legal Education Committee and the
Tax Section present

Tax Controversy - How to Avoid it, 
Litigate it and Keep it Civil
COURSE CLASSIFICATION: ADVANCED LEVEL

One Location: October 2, 2009

Hutchinson Island Marriott • 555 N.E. Ocean Blvd.
Stuart, Florida 34996 • (772) 225-3700

Course No. 0887R

CLE CREDITS
CLER PROGRAM
(Max. Credit: 7.5 hours)

General: 7.5 hours
Ethics: 1.0 hour

CERTIFICATION PROGRAM
(Max. Credit: 7.5 hours)

Appellate Practice: 1.0 hour
Criminal Appellate: 1.0 hour

Criminal Trial: 1.0 hour
Tax Law: 7.5 hours

Florida Technical Business CPE Credit: 7.5 hours for CPA’s
(Code: 0003024)

9:30 a.m. — 10:00 a.m.
Late Registration
10:00 a.m. — 10:50 a.m.
Tax Return Preparation and Issue Prevention
William B. McCarthy, Esq., Miami
Russell Dunn, CPA, Hollywood

10:50 a.m. — 11:40 a.m.
Individual and Entities Under Exam
Phil Catalano, Esq., Exam Director - IRS, Jacksonville
Andrew Tiktin, Esq., Office of Chief Counsel, Miami

11:40 a.m. — 12:30 p.m.
Administrative Appeals Before the IRS Appeals Office
Harris L. Bonnette, Jr., Esq., Jacksonville
Richard C. Murphy, Esq., IRS Appeals, Jacksonville

12:30 p.m. — 1:30 p.m.
Luncheon (included in registration) 
View from the Bench: Top 10 Pet Peeves
Honorable John O. Colvin, Chief Judge United States Tax 

Court, Washington, DC

1:30 p.m. — 2:20 p.m.
Tax Court Litigation
Mitchell I. Horowitz, Esq., Tampa
Robert Stientjes, Esq., St. Louis, MO
Michael D. Zima, Esq., Office of Chief Counsel, Jacksonville

2:20 p.m. — 3:10 p.m.
What You Need to Know to be a Successful and Ethical 
Asset Protection Planner
Denis A. Kleinfeld, Esq., Ft. Lauderdale
Mark Wallace, Esq., Los Angeles, CA

3:10 p.m. — 4:00 p.m.
Criminal Tax
Brian Phillips, Esq., Orlando
Julius Gonzalez, Esq., Criminal Tax Division - IRS, Miami
George E. Sanders, Esq., Supervisory Special Agent, IRS, 

West Palm Beach
Richard Resnick, Esq., Chief, Crimes Division, US Atty., 

Rochester, NY

4:00 p.m.
Networking Reception

TAx SECTION
Frances D. Sheehy, Coconut Creek — Chair
Guy E. Whitesman, Fort Myers — Chair-elect

Mark Scott, Coconut Grove — CLE Chair

CLE COMMITTEE
Paul H. Chipok, Orlando, Chair

Terry L. Hill, Director, Programs Division

STEERING COMMITTEE
Mark Scott, Coconut Grove — Program Co-Chair

Mike E. Jorgensen, Jacksonville — Program Co-Chair
Harris L. Bonnette, Jr., Esq., Jacksonville

Andrew T. Huber, Esq., Palm Beach
Michael A. Lampert, Esq., West Palm Beach
Janette M. McCurley, Esq., St. Petersburg

Joseph Barry Schimmel, Esq., Miami

REFUND POLICY: Requests for refund or credit toward the 
purchase of the CD audio or course books for this program must
be in writing and postmarked no later than two business days 
following the course presentation. Registration fees are non-trans-
ferrable, unless transferred to a colleague registering at the same 
price paid. A $25 service fee applies to refund requests. Regis-
trants who do not notify The Florida Bar by 5:00 p.m., September 
25, 2009, that they will be unable to attend the seminar, will have 
an additional $40 retained. Persons attending under the policy of 
fee waivers will be required to pay $40.

HOTEL RESERVATIONS: A block of rooms has been re-
served at the Hutchinson Island Marriott Hotel, at the rate of 
$125 single/double occupancy. To make reservations, call the 
Hutchinson Island Marriott directly at (772) 225-3700. Reserva-
tions must be made by 08/31/09 to assure the group rate and 
availability. After that date, the group rate will be granted on a 
“space available” basis.



Register me for the “Tax Controversy - How to Avoid it, Litigate it and Keep it Civil” Seminar
ONE LOCATION: (334) HUTCHINSON ISLAND MARRIOTT, STUART, FLORIDA  (OCTOBER 2, 2009)

TO REGISTER OR ORDER AUDIO CD OR COURSE BOOKS BY MAIL, SEND THIS FORM TO The Florida Bar, Order Entry Depart-
ment: 651 E. Jefferson Street, Tallahassee, FL 32399-2300 with a check in the appropriate amount payable to The Florida Bar or credit 
card information filled in below. If you have questions, call 850/561-5831. ON-SITE REGISTRATION, ADD $25.00. On-site registra-
tion is by check only.

Name_________________________________________________________Florida Bar # ________________________________

Address __________________________________________________________________________________________________

City/State/Zip______________________________________________________ Phone # ________________________________
CDS: Course No. 0887R

REGISTRATION FEE (CHECK ONE):
 Member of the Tax Section: $265

 Non-section member: $290

 Full-time law college faculty or full-time law student: $185

 Persons attending under the policy of fee waivers: $40
Includes Supreme Court, DCA, Circuit and County Judges, Magistrates, Judges of Compensation Claims, Administrative Law Judges, and full-
time legal aid attorneys if directly related to their client practice. (We reserve the right to verify employment.) Fee Waivers are only applicable for 
in-person attendees.

METHOD OF PAYMENT (CHECK ONE):
 Check enclosed made payable to The Florida Bar

 Credit Card (Advance registration only. Fax to 850/561-5816.)

 MASTERCARD  VISA  DISCOVER  AMEX       Exp. Date: ____/____ (MO./YR.)

Signature: ________________________________________________________________________________________________

Name on Card: _____________________________________________ Billing Zip Code:_________________________________

Card No. _________________________________________________________________________________________________



COURSE BOOK — AUDIO CD — On-line
Private taping of this program is not permitted. Delivery time is 4 to 6 weeks after 10/23/09. TO ORDER AUDIO CD OR COURSE 
BOOKS, fill out the order form above, including a street address for delivery. Please add sales tax to the price of tapes or books. 
Tax exempt entities must pay the non-section member price.
Please include sales tax unless ordering party is tax-exempt or a nonresident of Florida. If this order is to be purchased by a tax-exempt organization, the 
course book/tapes must be mailed to that organization and not to a person. Include tax-exempt number beside organization’s name on the order form.

 Check here if you require special attention or 
services. Please attach a general description of your 
needs. We will contact you for further coordination.

AUDIO CD
(includes course book)
$265 plus tax (section member)
$290 plus tax (non-section member)

TOTAL $ _______

COURSE BOOK ONLY
Cost $50 plus tax
(Certification/CLER credit is not awarded for 
the purchase of the course book only.)

TOTAL $ _______

The Florida Bar
651 E. Jefferson Street
Tallahassee, FL 32399-2300
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