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Message from the Chair:

Let’s Get Active!
Cristin C. Keane, Esq., 

Carlton Fields Jorden Burt, Tampa, FL
addressing the “ABCs and XYZs of LLCs,” focusing on 
tax and practical issues relating to the use of limited li-
ability companies. This seminar was a fantastic CLE with 
speakers who are knowledgeable, experienced, and offered 
useful practical insights to using LLCs, including Thomas 
E. Rutledge, the current Chair of the ABA Business Law 
Section’s LLCs, Partnerships, and Unincorporated Enti-
ties Committee, Steven C. Dupre, an experienced business 
dispute attorney who will give us a litigator’s perspective, 
and 2 Past Chairs of the Tax Section, Joel D. Bronstein and 
Louis T.M. Conti. We had over 100 attendees at the CLE 
and my thanks go out to Taso Milonas, Program Chair, 
and Charlotte Erdmann and Dana Apfelbaum, Program 
Vice-Chairs, for their tremendous efforts. Immediately fol-
lowing the CLE, one of our own multi-talented members, 
Russ Hale, provided a brief educational workshop on wine 
tasting and wine appreciation. We then had an informal 
wine and beer tasting reception hosted by Past Chairs 
of the Tax Section. Business meetings will took place on 
Saturday, October 25, 2014.

Our Annual Meeting is scheduled from April 23, 2015 
through April 25, 2015 at the Loews Don CeSar Resort 
on St. Pete Beach. This year’s meeting will immediately 
follow the 2nd Annual Florida Tax Institute, which is being 
held close by at the Grand Hyatt Tampa Bay on April 21 
through April 23. We will be providing shuttles from the 
Grand Hyatt to the Don CeSar on Friday afternoon to as-
sist Institute attendees in getting out to the beach for the 
Tax Section events. We are planning fun networking and 
informal tax talk during Sunset at the Hurricane on Friday 
evening. On Saturday evening, after a morning of Section 
meetings and formal CLE and an afternoon of relaxation 
and camaraderie, the Tax Section will honor Mark Holcomb 
as this year’s Gerald T. Hart Outstanding Tax Attorney of 
the Year. I am excited and honored to be celebrating Mark 
this year. It will be an outstanding event – don’t miss it!

As an added bonus for members getting active by attend-
ing Tax Section meetings, each member who attended the 
Organizational Meeting received a Tax Section shot glass 
to commemorate the event. Members who attend the Fall 
Meeting at the Ritz Carlton in Ft Lauderdale on October 
23-26 and the Annual Meeting at the Loews Don CeSar 
Hotel in St. Petersburg on April 23-26 will receive a Tax 
Section wine glass and pint glass, respectively. Get Active 
and Collect Them All!

Being an active member of the Florida Bar Tax Section 
is a truly rewarding professional experience – if you are an 
active member, you know what I mean, and if you are not, 
join in and GET ACTIVE! n

It’s a great year to be a Tax Sec-
tion member. During the 2014-2015 
year, we are going to Get Active! 
That means more members getting 
involved in writing articles for this 
Bulletin and the Florida Bar Journal, 
speaking on a wide variety of tax 
topics (at invaluable in-person semi-
nars and convenient and informative 
phone seminars), providing com-
ments on proposed legislation and 
regulations, attending local lunches 

and state-wide meetings, assisting with the nationally-
recognized Tax Moot Court Competition, and participating 
in fun and productive networking events. We are also on 
Twitter (@TaxSectionFB) and Facebook, where we post 
notices about upcoming events, interesting tax items, and 
photos from meetings, so “like” us, “friend” us, “follow” us, 
and keep up with your Section!

This Section would not be what it is without the generous 
donation of time and energy by our talented members. My 
sincere thanks go to those members and to our fantastic 
sponsors. A special thanks to our immediate Past Chair, 
Joel D. Maser, and our Chair-Elect, James H. Barrett, who 
know what a team effort the Tax Section really is! 

Our 2014-2015 Organizational Meeting took place from 
July 3, 2014 to July 5, 2014 at the Omni Amelia Island Plan-
tation. This meeting was, once again, a long weekend filled 
with family-friendly activities, networking opportunities, 
fantastic CLE programs, and time with old and new friends. 
This year we had several new events, including a Family 
Casino Night, an 18-person team in the Amelia Island Inde-
pendence 5k, and a Beach Party (which was moved indoors 
due to weather, but we had a great time anyway). We also 
had time for our favorite activities, including Section meet-
ings and business, golfing and spa time, family lunch, the 
ever-popular, informative, and interactive Ullman Year in 
Review, the dessert and fireworks reception, and, of course, 
the adult and family hospitality suites. A big “thank you” 
to Mike Jorgenson and Ian White, who tirelessly co-chair 
the hospitality suites, Janette McCurley, for her invaluable 
assistance with the meeting planning and coordinating, all 
of our fantastic sponsors and their representatives whom 
we have all come to know, appreciate, and genuinely enjoy, 
and our administrator, Arlee Colman, who helps it all come 
together! Check out the Amelia photos on Twitter!

Our Fall Meeting was held at the Ritz Carlton in Ft. 
Lauderdale from October 23, 2014 through October 25, 
2014. On Friday, October 24, we held a full-day seminar 
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Message from the Chair-Elect
By James H. Barrett, Esq., 

Baker & McKenzie, LLP, Miami, FL

As Chair-Elect, I have been 
involved in reviewing the Tax 
Section’s accomplishments during 
last year, helping out with current 
projects and planning for the 2015-
2016 year. 

For starters, kudos to Joel Ma-
ser, last year’s Tax Section Chair. 
During the 2013-2014 year, by my 
count, the Tax Section had 33 CLE’s 
and 5 Treasury Regulations’ com-
ments. The CLE’s included New 

Tax Lawyer lunches around the state, substantive tele-
conferences and an impressive number of successful in 
person CLE seminars. These projects involved dozens of 
our members and we should all take pride in what we 
were able to accomplish. Joel has set the bar high for 
Cristin Keane and me. 

Cristin’s year has started strong with a great meet-
ing at Amelia Island last July. Despite less than ideal 
weather, we had strong attendance at the meeting. On 
July 4th, we held the Ullman Year in Review, our annual 
CLE that reviews significant developments in a broad 
range of tax areas. This year’s review consisted of a 
strong group of 13 presenters from around the state. 
Many of the presenters were younger practitioners. They 
covered a broad range of interesting topics. We had about 
70 in attendance at that seminar. 

Looking forward to 2014-2015, we will focus on increas-
ing our service to our members. The July 4th meeting 
again will be held at the Amelia Island Plantation Omni 
Resort between July 2 - 5, 2015. You should note that 

you are able to reserve rooms for that meeting, today. 
As we did last July, we will try to take full advantage of 
the Amelia Island Plantation Omni Resort during that 
weekend. Activities that we are penciling in are bikes, 
smores, sea kayaks, paddle boards, July 4th fireworks, 
family friendly movies, and a beach party (with a big 
tent for shade and a beach volley ball court). For the 
Fall, 2015 meeting, we will be at Universal Studios at 
the Loews’ Portofino Hotel in Orlando. The meeting will 
be held between October 8-10, 2015. Our CLE on October 
9, 2015 will be estate tax oriented. Next year, in addition 
to CLE’s at Amelia Island and the Fall Meeting, we are 
planning a full list of CLE’s (both by telephone and in 
person). The Winter 2016 directors’ meeting likely will 
be held in Islamorada, Florida down in the Keys. Our 
Spring 2016 meeting likely will be held on Miami Beach. 
I will update you as we finalize those locations and dates.

Please reach out to me to the extent that you would 
like to become more involved in Tax Section activities. We 
are looking to continue to expand opportunities for our 
members to access Tax Section CLE’s and substantive 
tax articles, to write articles and make substantive pre-
sentations, to participate in regulations’ comments and 
to meet with state and federal tax officials with regard 
to issues of interest to our members. Please also reach 
out to me about projects that you believe that the Tax 
Section should undertake during the 2015-2016 year. I 
look forward to our working together to continuing the 
great success that the Tax Section has enjoyed over its 
62-year history. n

Platinum
Management Planning, Inc.

Silver
Atlantic Financial Advisors

Bessemer Trust
Business Valuation Analysts

Coral Gables Trust

Kaufman, Rossin & Co., PA
Key Private Bank

MRW Consulting Group
PCE Companies
Wilmington Trust

Strategic Alliance
American Association of Attorney - CPAs

Special Thanks to the 2014-2015 Tax Section Sponsors
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Solving Tax Problems
By Lawrence B. Gibbs, 

Miller & Chevalier Chartered, Washington, D.C.

For the last twenty-five years I have been fortunate to 
enjoy a tax practice devoted almost entirely to solving 
clients’ Federal tax problems. The problems have arisen 
in tax planning, tax controversy, and tax litigation. They 
have involved issues in examination, collection, criminal 
investigation, and the Office of Professional Responsibil-
ity, issues over Treasury regulations and other forms of 
IRS tax guidance, and issues arising during the passage 
of tax legislation. I have represented all types of taxpay-
ers, including large corporations, partnerships, trusts 
and estates, tax-exempt entities, and individuals. The 
only common denominator has been that a client or a 
client’s representative has encountered a challenging 
tax problem, and I have been lucky enough to be asked 
to help them find a solution.

In every instance my first step has always been the 
same. Develop the relevant facts and understand the 
tax law applicable to the client’s case. Interestingly, a 
disproportionate amount of time often is spent develop-
ing, understanding, and analyzing facts that, if neces-
sary, can be proven in the courthouse.1 Whatever the 
facts are, they are, and I always have spent the time to 
thoroughly understand and develop the facts of each 
case. The same thing is true for the law. My point is that 
I have been relentlessly single-minded about getting to 
the bottom of the facts and law relevant to the case in 
order to be able to evaluate the strengths and weak-
nesses of the client’s position, not only from the client’s 
standpoint but also from the government’s standpoint. 
In doing so, I have tried to be as objective as possible 
about merits of the client’s position and those of the 
government’s position. Only at that point, do I begin to 
think about a strategy and approach to try to solve the 
client’s tax problem.

The premise for my approach is my personal belief 
that, until proven otherwise, government tax personnel 
are open minded and willing to listen to a thoughtful, 
straightforward explanation of the relevant facts and 
applicable law, and usually the simpler the explanation, 
the better. As an advocate, I view my job as attacking 
issues, not individuals nor functions within the govern-
ment. I try hard not to personalize issues. I say and 
write “the issue in this case is such and such;” not “the 
examining agent or revenue officer did such and such;” 
and not “Examination or Collection took such and such 
position.” However, I do try to understand the IRS posi-
tion. Reading and listening to the IRS explanation of 
its own position is important and often illuminating. 
Almost always at some point in my discussions with the 
IRS about a client’s case, I explain what I understand 
the IRS position to be and then ask if my understanding 

of the IRS position is correct. Ultimately, I am trying to 
gain the respect and confidence of each person within 
the government who has the authority to grant or deny 
relief to my client. In short, I try to demonstrate respect 
for the person with whom I am dealing because I believe 
that is a key to most effectively representing clients 
before the IRS or any other government agency.

Many of my large corporate clients are in the Compli-
ance Assurance Process (or CAP) program,2 and a fair 
number of them are in CAP Maintenance status.3 That 
means they and their IRS counterparts have developed 
a working relationship built on mutual respect and con-
fidence, one that can lead to the most precious aspect of 
a professional relationship with the IRS, mutual trust, if 
the relationship is developed and maintained properly. 
The clients have to be open-minded and reasonable 
about the strengths and weaknesses of their positions. 
They must be willing to resolve and settle appropriate 
issues. But they also must be willing to litigate issues 
in appropriate situations if they believe their position 
is right and the government’s position is wrong. The 
foregoing attributes form the basis for a professional 
relationship with the IRS in my experience.

Are there stresses and strains in dealing with the 
government using the approach I have just described? 
Of course; let me give you the most recent one. It is a 
fact that over the last three years the IRS has reduced 
its training costs across the agency by an astonishing 
eighty-seven percent.4  I have been told that substan-
tially all of the technical tax training the IRS provides 
to its front-line employees today is provided through 
videos the employees watch, without any ability for an 
employee to interact with a live person. As a result, I 
am finding there increasingly is a need to credibly try 
to educate the IRS employees with whom I am deal-
ing about the application of the relevant law to the 
applicable facts. Particularly in areas like financial 
products, accounting methods, and international tax, I 
have found that part of getting to “yes” is developing a 
mutual, shared understanding of the law applicable to 
the particular facts of my client’s case. At my sugges-
tion, my clients are spending time and money to hire an 
academic or other expert the IRS believes is qualified 
and credible in order for the academic or other expert 
to explain, discuss, and answer questions about the ap-
plication of the law to the facts in the case, often without 
me or anyone else on behalf of the client participating 
in the discussion. The purpose of such an approach is 
to try to facilitate an agreement with the IRS about 

continued, next page
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continued, next page

the application of the relevant law to the facts in the 
particular case.

Do I encounter IRS specialists who appear to have 
their minds made up about issues my clients and I 
believe are fairly susceptible to different conclusions? 
Yes I do; let me give you a common example. In my 
experience there frequently are disagreements with 
IRS specialists over valuation matters. One technique 
we have used in that event is to analyze the writings 
of third-party experts cited as authorities by the IRS 
specialist for his or her position. In appropriate cases 
we will contact a third-party expert to determine if the 
expert agrees with the approach and valuation the IRS 
specialist is proposing to take in light of the specific 
facts in our client’s case. We sometimes find the third-
party expert supports our client’s position instead of 
the IRS position. In that event, one approach we have 
taken is to engage the IRS specialist before an inde-
pendent arbiter, such as an Appeals specialist in a Fast 
Track proceeding, at which time we offer to telephone 
the third-party expert the IRS specialist has cited and 
relied upon in order to explain why the third-party 
expert agrees with us and not the IRS and to answer 
all IRS questions. We have been successful for clients 
using this approach.

Do I encounter IRS agents and collection officers who 
appear to be taking unreasonable positions to the detri-
ment of my client? Not often but occasionally I have. 
In that event, I have used an agreed understanding of 
the IRS position and a clear explanation of the client’s 
position with the IRS revenue agent or revenue officer 
and his or her supervisor to lay the predicate for me 
to appeal up the chain of command within the IRS. 
Usually I provide a head’s up to the agent or officer 
and the supervisor above whom I am appealing, and I 
either issue an invitation to the agent or officer and the 
supervisor to join me in such discussions at the higher 
level or provide them with a summary of my conversa-
tion at the higher level and invite them to make any 
input they care to make at the higher level.

Often, in disposing of client issues, I have used new 
programs the IRS was piloting to more quickly resolve 
cases. I am, and always have been, a fan of the Fast 
Track Resolution program to resolve many of my clients’ 
issues.5 I have used most of the accelerated issue resolu-
tion programs that Exam and Appeals have developed 
over the last twenty-five years,6 almost always to the 
benefit of my clients.

Am I concerned about the application of the new 
program in Large Business & International to use a 
summons during audits if taxpayer responses to infor-
mation document requests are not timely?7 I believe 
that, to the extent the new procedure compels taxpayer 

and IRS audit teams to share information to plan audits 
and engage more quickly to identify and develop the 
issues to be examined, the new procedure will be help-
ful. If the taxpayer and IRS audit teams have a good 
working relationship -- and most of mine do -- I doubt 
that summons problems will develop, but if they do not 
have a good relationship, I believe problems could arise. 
In the final analysis, summonses are very inefficient 
discovery tools. Neither the taxpayer nor the IRS audit 
team is likely to find them very useful, and for that 
reason, I believe in most audits the taxpayer and IRS 
audit teams are likely to find ways to work together to 
avoid the use of summonses. 

Do I handle my cases in the Field or take them into 
the National Office? My answer is that it depends upon 
the issues and the capabilities of the IRS personnel 
involved in the cases. I will always opt to try to resolve 
issues at the lowest levels of the IRS if that appears to 
be possible, and usually that means handling the case 
with Exam in the Field. If questions of law arise, I am 
pleased to deal with either IRS Field attorneys or Na-
tional Office attorneys, whichever approach offers the 
most constructive issue resolution opportunity. Today, 
I always develop a strategy to get a client’s issue into 
and out of the National Office within a reasonable 
amount of time before going into the National Office. 
The reason is that, because of the reduction in IRS 
resources over the last three years and the impact of 
the current Congressional investigations of the IRS, 
the National Office is an unusually busy place right 
now, and it sometimes can be an uncertain place to 
get issues dealt with in a timely and effective manner. 
On the other hand, if the relative lack of IRS training 
in the Field continues, disposing of cases in the Field 
also may become more difficult. I believe this will place 
a premium on fully developing the facts, the law, and 
the strategy up-front in each case in order to come up 
with the optimum approach to try to resolve or settle 
issues. I do not think issue resolution within the IRS 
is likely to become any easier in the short run.

As a young tax attorney, I discovered that Appeals 
was one of the best places within the IRS to settle 
most issues. I still believe that. Most of the Appeals 
officers with whom I have dealt over the years have 
been thoughtful about the merits of the issues and 
capable when it comes to settling cases in light of the 
risks of litigation.

What about asking a client’s Congressional Represen-
tative or Senator for assistance in dealing with the IRS 
on the client’s tax case? It has been my experience that 
for matters involving tax administration policy issues 
and particularly matters affecting numerous taxpayers, 
Congressional assistance sometimes can be helpful. In 
most of my cases, however, I have chosen not to seek 
Congressional assistance. For high visibility clients or 
client matters, in today’s highly partisan political envi-

SOLVING TAX PROBLEMS
from previous page
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SOLVING TAX PROBLEMS
from previous page

ronment, I believe a practitioner should be thoughtful 
before invoking Congressional assistance because of 
the risk of later allegations of improper political influ-
ence, especially if the IRS ultimately agrees with your 
client, a possibility that also may occur to the IRS of-
ficial whose judgment you are attempting to influence.

There are two developing areas of the tax law I believe 
we all should be following and educating ourselves about 
in order to help our clients in the future. The first is the 
potential application of the Administrative Procedures 
Act8 to tax cases. One of your speakers this afternoon, 
Professor Steve Johnston, has helped me understand 
how important developments in the APA area can be to 
the tax area. In the past, the IRS and many tax prac-
titioners have not devoted as much time and attention 
as they should to the potential application of the APA 
to tax cases, but that is changing. The 2011 Supreme 
Court decision in the Mayo case makes it clear that the 
APA applies to IRS actions,9 and the recent decision by 
the District of Columbia Circuit Court of Appeals in the 
Loving case provides an example of how the APA can be 
used to contest the authority of the IRS to take certain 
actions.10 A tax article published last Fall suggests that 
taxpayers and their advisors should consider bypass-
ing Appeals to file a Tax Court petition in order to use 
the APA to contest the sufficiency of any abbreviated 
IRS deficiency notice.11 I am not suggesting the APA is, 
or should be, a panacea to resolve tax issues, but I am 
suggesting that the APA rules are sometimes different 
from some of the traditional tax rules. The application 
of the APA to tax cases is a developing area, and I sug-
gest you may wish to consider its potential benefit for 
your clients’ cases.

The second developing area is what I think of as a 
procedural due process area that focuses on the IRS 
treatment of taxpayer rights. The evolution of taxpayer 
rights in the Collection Due Process area is a good ex-
ample.12 Another example has been the evolution of the 
taxpayer’s rights in the innocent spouse area.13 However, 
I would urge you to think even more creatively about 
other taxpayer rights that have been either codified or 
otherwise established over the last twenty-five years 
or so.14 A common criticism of many of these rights is 
that no remedy has been provided if one or more of the 
statutory rights are violated. The case law over the 
last twenty-five years suggests that judges sometimes 
have developed their remedies in appropriate cases. For 
example, consider the Second Circuit’s 1998 decision in 
the Transpac Drilling Venture case,15 which reversed the 
Tax Court and held that the IRS could not rely upon an 
extension of the statute of limitations for a partner in 
a TEFRA partnership if the Tax Matters Partner who 
signed the extension was a target of an IRS criminal 

investigation at the time the TMP signed the extension 
because IRS should have known the TMP had a conflict 
of interest, preventing the TMP from acting on behalf of 
the taxpayer-partner.

Still looking toward the future, let me conclude by 
observing that the international tax arena is likely to 
be the area of greatest difficulty and opportunity for 
clients in the future. That is where the tax planning op-
portunities for clients are likely to offer the biggest tax 
dollar rewards and involve the biggest tax risks. That 
also is where the largest potential tax assessments are 
likely to be, not only for the IRS but also for other tax 
administrators around the world. In light of the pending 
international tax legislative proposals here in the U.S.16 
and the current work of the OECD in the transfer pric-
ing area,17 I suspect the law in this area may continue 
to evolve. But fiscal pressures, due in part to aging 
populations and the rising costs of government health 
care and retirement programs, are likely to ensure that 
the U.S. and each affected country around the world 
will do what is necessary to protect the tax base in each 
country. That, in turn, likely means continuing tax chal-
lenges for clients and, therefore, more opportunities for 
tax practitioners. It is an exciting prospect. I hope each 
of you will have as much professional satisfaction as I 
have enjoyed as you continue to find ways to solve your 
clients’ tax problems in the future.

 

 
     John Harris, Managing Director   
     305.443.2544  
     jharris@cgtrust.com 
 
     Richard Conger, Chief Fiduciary Officer 
     786.497.1216  
     rconger@cgtrust.com 
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Endnotes
1 It has been my experience that most of my clients have more and 
better access to, and understanding of, the facts than does the IRS.  
For that reason, I often have tended to dwell on factual development 
to help clients solve their tax problems.
2 See Announcement 2005-87, 2005-2 C.B. 1144.
3 LB&I taxpayers in CAP Maintenance status are not subject to 
the normal continuous audit procedures.
4 National Taxpayer Advocate 2013 Annual Report to Congress, 
“Most Serious Problems # 2, IRS Budget,” Volume I, page 26 (Jan. 
9, 2014).
5 For LB&I taxpayers, see Rev. Proc. 2003-40, 2003-1 C.B. 1044; see 
also, Announcement 2005-87, 2005-2 C.B. 1144.  For SBSE taxpayers, 
see Rev. Proc. 2006-41, 2006-2 C.B. 390. 
6 See, e.g., the following IRS issue resolution programs: Pre-Filing 
Agreement Program, Rev. Proc. 2009-14, 2009-3 IRB 324; Industry 
Issue Resolution Program, Rev. Proc. 2003-36, 2003-1 C.B. 859; Notice 
2005-59, 2005-2 C.B. 443: IR 2009-18 (March 5, 2009); Limited Issue 
Focused Examination Program, IR-2002-133,  (Dec. 4, 2002); IRM 
4.51.3; Accelerated Issue Resolution Program, Rev. Proc. 94-67, 1994-
2 C.B. 800; Early Referral to Appeals Procedure, Rev. Proc. 99-28, 
1999-2 C.B. 109; Post-Appeals Mediation & Arbitration Programs, 
Rev. Proc. 2009-44, 2009-40 IRB 46 & Rev. Proc. 2006-44, 2006-2 C.B. 
800; see also Ann. 2008-111, 2008-48 IRB 1224 and Ann. 2011-6, 
2011-4 IRB 433.
7 See LB&I Directive-04-0613-004 (June 18, 2013) and LB&I Di-
rective-04-1113-0009 (Nov. 4, 2013), as discussed in Sapire, Marie, 
“News Analysis: Examining the New IRS Directive,” Tax Notes Today 
(Nov. 19, 2013).
8 See 5 United States Code Sections 701-706 (for judicial provisions 
of Administrative Procedures Act).
9 Mayo Foundation for Medical Education and Research v. United 
States, 131 S. Ct. 704, 713 (2011).

10 Loving v. IRS, 742 F.3d 1013 (D.C. Cir. 2014).

11 Akins & Kafka, “A New Argument for Contesting IRS Audit 
Determinations: The Failure to Satisfy the APA,” The Tax Executive, 
The Professional Journal of Tax Executives Institute, Inc., p. 171 
(Sept.-Oct. 2013).

12 The materials from the other panels provide an excellent sum-
mary of taxpayers’ rights during the CDP process.

13 See Internal Revenue Code section 6015 and the case law there-
under.

14 See taxpayer rights provisions created by the following legisla-
tion:  Public Law 100-647, Technical and Miscellaneous Revenue 
Act of 1988, Title VI, Subtitle J, Taxpayer Rights and Proceedings 
(Nov. 10, 1988), which may be found at 1988-3 C.B. 1, 390-412, and  
Public Law 105-206, IRS Restructure & Reform Act of 1998, Title 
III, Taxpayer Protections & Rights (July 22, 1998), which may be 
found at 1998-3 C.B. 145, 186-243.

15 Transpac Drilling Venture 1982-12 v. Commissioner, 147 F.3d 
221 (2d Cir. 1998) (Compare Transpac decision with later decision 
by Second Circuit in Madison Recycling Associates, et al. v. Commis-
sioner, 295 F.3d 280 (2d Cir. 2002)).

16 See Technical Explanation of Tax Reform Act of 2014, A Discus-
sion Draft of Chairman of House Committee on Ways & Means, Tax 
Reform Title IV, Participation Exemption System for Taxation of 
Foreign Income, Prepared by Staff of Joint Committee on Taxation, 
JCX-15-14 (Feb. 26, 2014), which also may be found at Tax Analysts 
Electronic Citation 2014 TNT 29-23.

17 See Action Plan on Base Erosion and Profit Shifting, OECD (July 
19, 2013) (See discussion of OECD plan by Gregory, Mitchell, & Bell, 
“OECD ‘Action Plan’ Raises Questions About Scope, Timing, and Fea-
sibility of Reaching International Consensus on BEPS,” Bloomberg 
BNA Tax Management Transfer Pricing Report, 22 Transfer Pricing 
Report 351 (July 26, 2013)).

Orlando | Tampa | www.PCEcompanies.com 
PCE Holdings, Inc. (PCE Investment Bankers, Inc. – member FINRA & SIPC; PCE Valuations, LLC; PCE Advisory, LLC)

Tax Planning, Shareholder 
Negotiations, Estate Planning, 

Ownership Changes or Expansions

Mergers & Acquisitions • Growth Capital • Advisory Services
Business Valuations • Fairness Opinions • ESOP Services

An accurate, credible business valuation 
can be your key to success.

AdvisoryValuations
Investment Banking
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A Specialized Financial Services 
Firm Providing Tax-Based 
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Key Points of the New Florida LLC Act
By Gregory M. Marks, Esq.* 

Shumaker, Loop & Kendrick, LLP, Sarasota, FL

The 2013 Florida Legislature adopted a new LLC act 
which was signed by the Governor on June 14, 2013. The 
new law creates Chapter 605 of the Florida Statutes, 
which will be effective January 1, 2014. Generally speak-
ing, until January 1, 2015, LLCs formed in Florida before 
January 1, 2014 will continue to be subject to current 
law (Chapter 608), unless they elect to be governed by 
the new law earlier than 2015. In addition, all records 
filed on or after January 1, 2014 with the Department of 
State by a Florida or foreign LLC must comply with the 
filing requirements of the new law (the new filing forms 
are scheduled to be on the “SunBiz” website sometime 
in December, 2013). On January 1, 2015, all LLCs must 
adhere to the new law.

The new law is based for the most part on the Re-
vised Uniform Limited Liability Company Act (2006, as 
amended in 2011), but retains many existing Florida LLC 
statute provisions or concepts and incorporates concepts 
from other sources, including the Florida corporation 
statute, the American Bar Association’s Prototype LLC 
Act and the business entity laws of other states. The new 
law strikes a balance between a “minimal” intrusion (or 
complete “freedom of contract”) approach like that of 
Delaware, a more paternalistic approach that protects 
persons who may be less knowledgeable about the law 
and issues affecting LLCs. The new law will remain a “de-
fault statute,” which means that except for the 17 “non-
waivable” provisions (listed in new Section 605.0105), 
the members may override the statutory default rules 
by their operating agreement. Thus, the operating agree-
ment remains the focal point for examination of the rights 
and responsibilities among the members, and as a result, 
careful drafting of the operating agreement remains 
essential for any LLC, including single-member LLCs.

Among some of the more important changes in the 
new law are the following:
• adds more “nonwaivable” rules pertaining to operat-

ing agreements, meaning that certain rules cannot be 
overridden by the operating agreement, while others 
can be modified within certain limitations

• delineates the liability of members and managers with 
respect inaccurate records filed with the Department 
of State

• clarifies that there are only two management struc-
tures for LLCs and defines more precisely than 
existing law the respective duties of members and 
managers in each case (and eliminates in the process 
the status definition of a “managing member”)

• permits LLCs to file Statements of Authority with the 
Department of State to place third parties on notice 

of the authority (or restricted authority) of certain 
persons or groups of persons associated with the LLC

• changes and clarifies the authority of members and 
managers to bind the LLC 

• changes the voting rights of members in certain cir-
cumstances

• clarifies the rights and duties of a transferee (formerly 
an “assignee”) of a membership interest

• adds new provisions relating to the withdrawal of a 
member from an LLC (dissociation)

• incorporates new grounds for judicial dissolution and 
adds new rules for appointment of receivers and cus-
todians and other remedies in the event of a judicial 
dissolution (including a right to buy-out the aggrieved 
member’s interest in some cases)

• adds new provisions for derivative actions, including 
new special litigation committee procedures

• adds new provisions governing service of process on 
LLCs and creates a new section in Florida Statutes, 
Chapter 48, that addresses service of process on LLCs

• while retaining the merger and conversion constructs 
of existing law, the new law now allows interest 
exchanges, as well as the domestication of non-U.S. 
entities desiring to become a Florida LLC

• adds additional transactions and events for the dis-
senter appraisal remedy

• continues the same charging order provisions added 
to the existing statute in 2011 to address the effect 
of the Florida Supreme Court’s Olmstead case

It is also noteworthy that the new law does not per-
mit the organization of a “series LLC’ in Florida, as the 
drafters of the new law believed that significant issues 
still need be addressed before this kind of entity should 
be permitted to organize in Florida. 

The new law is intended to make Florida a more 
attractive place to organize and operate an LLC. It 
modernizes the existing law, which was adopted more 
than 30 years ago and contains a “quilt-work” of amend-
ments made over the years, making it more difficult 
to understand and use than the comparable statutes 
in many other states. While eliminating much of the 
uncertainty that exists in some parts of the prior law, 
the new law emphasizes the importance of the operat-
ing agreement (recognizing that LLCs are primarily 
a “creature of contract”) and provides businesses and 
their advisers with a significant degree of flexibility in 
designing management structures, capital and profit 

continued, next page
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participation schemes, and other features unique to their 
objectives and circumstances.

Owners and managers of Florida LLCs, and their at-
torneys and other advisers, should determine how the new 
law will affect them. It is likely that many LLCs will wish 
to amend or update their operating agreements and their 
articles of organization in order to address various provi-
sions of the new law. In addition, parties doing business with 
LLCs in Florida may also wish to consult with counsel to 
determine whether any changes may be necessary in their 
contractual relationship with the LLC.

Here are some practical examples of why members of an 

existing LLC may want to revise their operating agreement 
or take other appropriate actions under the new law:
	Designating the management structure as either 

“manager-managed” or “member-managed” to avoid any 
doubt about which of them was intended by the parties. 
This is more important than ever before because many 
important parts of the new law are expressly conditioned 
on which of these two structures applies, including how 
management and other decisions must be approved, who 
has the authority to approve them and how member 
votes are tabulated. The type of management structure 
also dictates who has the authority to be an agent of the 
company, or who has fiduciary duties or could be liable 
for various other matters, such as providing information 
to members, making improper distributions, or correct-

KEY POINTS OF THE NEW FLORIDA LLC ACT
from previous page
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ing inaccuracies in records filed with the Department 
of State.

	Eliminating the term “managing member,” or if the par-
ties still wish to use that term for some reason, at least 
clarifying that the use of the term is not intended to be 
evidence of any particular management structure. Its 
continued usage could imply that the parties intend the 
LLC to be “member-managed,” in which case all of the 
members would have the authority to act as an agent of 
the company and management decisions would require 
their participation even for day-to-day matters.

	Determining whether the operating agreement contains 
provisions inconsistent with or otherwise affected by the 
“nonwaivable rules” in new Section 605.0105. If it does, 
then corrective action can be taken by modifying those 
provisions in a manner that adheres to the reasonable-
ness standards or “permissible modification” parameters 
in the new law.

	Providing that a member who assigns or disposes of 
all of his member interest will no longer be deemed a 
member. The new law would otherwise require that all 
of the other members vote to dissociate that member to 
remove his member status.

	In a member-managed LLC, it may be in the interest 
of a “passive” member to have the operating agreement 
expressly exonerate that member from various obliga-
tions or liabilities that could otherwise apply by statute. 
This must be done by having the operating agreement 
expressly impose the obligations or liabilities in question 
on another member (presumably one who is more active 
in the company’s affairs).

	Using the new Statement of Authority filing procedures 
to empower specific persons with the authority to act as 
an agent, to restrict the authority that a person would 
otherwise have under the default rules, or to prevent a 
person from having apparent authority to act in that 
capacity.

	Correcting the articles of organization of an LLC when 
it contains information inconsistent with the operating 
agreement. Under the new law, a third party relying on 
the inaccurate information in the articles may assert 
that it overrides the inconsistent provision of the operat-
ing agreement. 

	Because the new definition of “operating agreement” is 
very broad and could conceivably include matters ex-
pressed orally, implied by conduct, or contained in any 
“record” (which is itself broadly defined, and includes 
electronic transmissions), or any combination of those 
expressions, it would be important to have a written 
operating agreement with a well-drafted integration 
or merger clause. The operating agreement should also 

contain language to the effect that it is the exclusive 
source of the operating agreement provisions, cannot be 
amended except in a written instrument, and that any 
other communications, actions or conduct involving the 
members or managers will be not considered part of the 
operating agreement, or be considered to amend it.

	When the members desire to over-ride any of the de-
fault rules that are of particular concern the operating 
agreement should expressly state that it is intended to 
displace the default rule in question. The same can be 
said for those parts of the operating agreement which 
the members desire to be a permitted modification of 
one of the nonwaivable rules. In that case, the operating 
agreement can stipulate that the members believe that 
their modification meets the applicable requirements of 
Section 605.0105 and should be deemed a valid provision 
of their operating agreement.

	Since judicial dissolution can no longer be waived un-
der the new law, the members may wish to provide for 
a specific deadlock resolution or other remedy in the 
case of a deadlock. The new law permits a “deadlock 
sale provision” in the operating agreement to control 
over a judicial dissolution action brought based upon a 
deadlock. A “deadlock sale provision” is any provision 
that applies to a deadlock among members or manag-
ers, which is intended to break the deadlock, and would 
include, for example, a put or call right or other buy-sell 
provision, a governance change, a “tie-breaking” vote, 
forced partition or a required sale of the company or any 
or all of its assets.

	Because there are several new transactions or events 
to which the appraisal remedy will apply, the parties to 
the operating agreement may want to provide for the 
waiver of this remedy for some or all of the transactions 
or events.

	Electing to have the “balance sheet” test be the sole de-
terminant of whether a company has made an improper 
distribution to its members. This would avoid an analysis 
of whether the “equity” (or bankruptcy) test applies, 
which can often be an uncertain science.

	Over-riding some of new the “automatic” dissociation 
rules that will otherwise apply to a member, especially 
in the case of members which are entities. 

	Determining whether certain amendments of the operat-
ing agreement should not be binding upon a transferee 
of a transferable interest. For example, the surviving 
heirs of a member, or a former member itself (in the 
case of a dissociation) might be surprised to learn that 
the remaining members have the power to change the 
distribution provisions of the operating agreement.

	Preapproving or ratifying related party transactions 
that might otherwise infringe the “duty of loyalty” or 
“conflict of interest” criteria in the new law, or providing 

KEY POINTS OF THE NEW FLORIDA LLC ACT
from previous page

continued, next page
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for a specific approval mechanism (which is a permitted 
“over-riding” provision). 

	The new law provides that a transfer to a transferee with 
notice of a transfer restriction in the operating agree-
ment will automatically be of no effect (void). Therefore, 
members may wish to require that the 
LLC’s interests be evidenced solely 
by certificates, with the certificates 
containing a legend referring to the 
transfer. By requiring all transfers 
to be made via a delivery of the cer-
tificate to the transferee, they could 
assure that the transferee has notice 
of the restriction. 

These are just a few examples illus-
trating the importance of reviewing the 
articles of organization and operating 
agreements of existing LLCs to determine 
whether modifications may be necessary 
or desirable. There are many other provi-
sions in the new law that may precipitate 
a reason for amending or supplementing 
the articles or operating agreement and 
practitioners should become familiar 
with the new law in order to provide the 
review and recommendations that clients 
will be looking for in this area.

Some helpful sources are the “White 
Paper” prepared by the drafting com-
mittee, which can be found on the 
website of the Florida Bar Business 
Law Section: (http://flabizlaw.org/index.
php?option=com_content&view=article
&id=59:welcome&catid=3:newsflash&
Itemid=1). 

Another good source for those that 
wish to drill down deeper is the uniform 
act itself, which can be found at website 
of the Uniform Law Commission: http://
uniformlaws.org/

*Gregory M. Marks (“Greg”) is a 
partner in the Sarasota office of Shu-
maker, Loop & Kendrick, LLP. He has 
served on the Florida Bar Drafting 
Committee for the Revised Florida LLC 
Act as its Reporter since 2008, and as 
Chair of the Florida Bar Tax Section, 
LLC Sub-Committee from 2006 to the 
present. He is also a member of the ABA 
Prototype LLC Act Drafting Committee, 
and served as a member of the ABA 
Business Section’s LLC, Partnership 

and Unincorporated Entity Task Force reviewing the 2006 
Revised Uniform Limited Liability Company Act. Greg has 
twice received a Florida Bar Tax Section Special Merit 
Award: in 2005 as Chair and Reporter, Revised Florida Lim-
ited Partnership Act Drafting Committee, and in 2012 for 
his work as Reporter of Revised Florida Limited Liability 
Company Act Drafting Committee. He is AV® Peer Review 
Rated by Martindale-Hubbell, and currently recognized in 
Best Lawyers in America and as a Super Lawyer®.
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Offshore Account Compliance
New Rules - New Tools?

By Datan Z. Dorot, Esq., LL.M.*
Dorot & Bensimon PL, Miami, FL

On June 18, 2014, the Commissioner of the Internal 
Revenue Service, John Koskinen, announced major revi-
sions to the Offshore Voluntary Compliance Program (the 
OVDP), bringing it into its fourth metamorphosis. Some 
good, some bad, but the changes were certainly necessary 
for a more equitable and fluid administration of the highly 
successful amnesty program.
FBAR Form TD F 90-22.1

“U.S. Persons” are required to declare, on an annual ba-
sis, their financial interest in or signature authority over 
foreign financial accounts on Report of Foreign Bank and 
Financial Accounts, IRS Form TD F 90-22.1 (known as 
the “FBAR”) if the aggregate value of the foreign financial 
accounts exceeds $10,000 at any time during the calendar 
year.1 Failure to properly disclose such interest may result 
in severe, and somewhat Draconian, civil and potentially 
criminal liability.2

In 2009, the U.S. Department of Justice’s Tax Division 
and the U.S. Attorney’s Office for the Southern District of 
Florida entered into a deferred prosecution agreement with 
Swiss bank UBS AG after determining that the Swiss bank 
conspired to defraud the United States and its agency, the 
IRS, in violation of 18 U.S.C. § 371. The Agreement stipu-
lated that certain private bankers and managers actively 
assisted U.S. taxpayers in concealing the U.S. taxpayers’ 
significant financial interests in order to evade reporting 
requirements and to trade in securities, ultimately facili-
tating tax evasion.3

While UBS was the first to be caught red-handed, the 
IRS and DOJ understood that these fraudulent and illegal 
activities were widespread not only with UBS and not only 
with Swiss Banks. The UBS case was only the beginning 
of what has evolved into a worldwide effort to combat in-
ternational tax evasion and money laundering facilitated 
by international financial institutions.4

Evolution of Amnesty
1.0: The Internal Revenue Service has a long-standing 

“voluntary disclosure program” for infracting taxpayers 
(whether intentional or not and for any type of infraction), 
where taxpayers can “confess” to their violations or over-
sights before having been identified by the IRS for such 
violations, in exchange for a reduced or at least mitigated 
civil and/or criminal consequences.

In 2009, however, the IRS introduced the (first) Offshore 
Voluntary Disclosure Program, specifically designed for 
U.S. taxpayers who willfully failed to accurately and timely 
report their interests or signature authority over foreign 
financial accounts on the FBAR.5 In general, this “2009 
OVDP” provided an opportunity for willful violators to come 

clean, by submitting 8 years of amended returns (reflecting 
any unreported income) and delinquent FBARs, along with 
information about the foreign bank, its representatives and 
any other information the IRS or DOJ may deem helpful to 
their investigation of the respective foreign bank. In return, 
the taxpayer would be relieved of any criminal prosecu-
tion and would pay a reduced penalty in lieu of “all other 
penalties” equal to 20% of the highest aggregate account 
balance at any time during the covered eight-year period 
(known as the “miscellaneous offshore penalty”).6 The 2009 
OVDP proved to be highly successful (from the perspective 
of the U.S. government), however, it had an expiration date: 
October 15, 2009.7

2.0: Building on its initial success, on February 8, 2011 
the IRS introduced its OVDP 2.0 – known as the “2011 
OVDI.” While fundamentally the same, the IRS was none-
theless cognizant that providing “late comers” the same 
deal as those who stepped up immediately would create a 
sense of non-urgency and a wait-and-see attitude in tax-
payers (hoping that the law would either change or that 
the penalty structure would improve) and, therefore, the 
2011 OVDI “miscellaneous offshore penalty” was in fact 
increased from 20% to 25%.

In the 2011 rendition, the Service finally realized that one 
size simply does not fit all and, although attractive to the 
clear, willful violator, the 2009 OVDP lacked opportunity 
for taxpayers to present mitigating factors. In response, the 
IRS introduced the Opt Out procedure, aimed at “a discrete 
minority of cases.” A taxpayer electing to Opt Out would be 
subject to standard audit procedures which allow for intro-
duction of mitigating factors. While an Opting Out taxpayer 
will maintain the privilege of no criminal prosecution, such 
taxpayer does risk liability for the full range of penalties 
otherwise mitigated by the “miscellaneous offshore penalty” 
structure if the Service can prove willfulness.8

Additionally, the Service “clarified” the miscellaneous 
offshore penalty calculation to include the value of any 
foreign income-producing property if the income from 
such property was not properly reported on the taxpayer’s 
income tax return for such year.9 The 2011 OVDI, too, had 
an expiration date: September 9, 2011.

3.0: In January of 2012 the IRS introduced yet a third ver-
sion to the Voluntary Disclosure process, referred to as the 
“2012 OVDP,” and served to reopen the 2011 OVDI. Other 
than some clarification of certain items in the 2011 OVDI, 
the only major changes were the indefinite continuous 
nature (i.e., no expiration date this time) and the increase 
of the miscellaneous offshore penalty to 27.5%.10

continued, next page
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Later that year, on June 26, 2012, the IRS announced its 
efforts to “help U.S. citizens overseas including dual citizens 
and those with foreign retirement plans.”11 This alternate 
procedure, referred to as the Streamlined Filing Compli-
ance Procedure, provided a new opportunity for certain “low 
risk” nonresident U.S. taxpayers. This avenue was made 
available to help U.S. citizens and others residing abroad 
to catch up with their tax filing obligations if they owe little 
or no back taxes and meet certain requirements so as to be 
considered as presenting a low level of compliance risk. This 
was a very welcomed alternative – albeit limited to non-
residents who did not originally file a return – and gained 
significant traction with U.S. taxpayers around the world.
Compliance Outside the OVDP

Since its inception and along with all revisions, the 
general Program rules allowed for a modified disclosure 
– outside the Program – for those who failed to report for-
eign financial assets but on which assets either no income 
was earned or income was earned but properly reported 
(therefore only failing to file an FBAR). In such instances, 
U.S. taxpayers were advised to prepare and file delinquent 
FBARs and attach a statement explaining why the reports 
are filed late (this procedure has been referred to as a “Ques-
tion 17 Submission.”12 As a corollary, the FAQs provided 
that if a taxpayer qualifies for and submits under a Ques-

tion 17 Submission, then no penalties would be assessed 
for late filing of informational returns such as Form 3520 
and Form 5471.13

OVDP 4.0: New Rules – New Tools
No doubt remains that the OVDI/OVDP in its various 

mutations has yielded significant success both in the 
IRS’s and DOJ’s efforts to combat tax evasion as well as 
generate significant revenues for the government.14 Tre-
mendous amounts of information and documentation has 
been collected by the IRS and the DOJ through the vari-
ous programs as well as through direct pursuit of foreign 
financial institutions, making their ability to identify and 
prosecute evaders and facilitators all that easier; even 
searchable databases have been established to enhance 
enforcement abilities.

While successful in so many aspects, the most significant 
limitation of the amnesty programs has always been its lack 
of flexibility. Except for the Opt Out procedure, taxpayers 
were required to enter into a program that disregarded 
any mitigating circumstances. Take the Miami business-
man who deliberately does not include cash transactions 
on his tax return and later takes a flight to Switzerland 
where he deposits $1,000,000 in cash into a numbered 
account which invests in securities. In the program, he 
will be subject to the same miscellaneous offshore penalty 
as the Delray Beach retiree who spends her days playing 
shuffleboard and mahjong, and who holds a $1,000,000 
bank account in Germany (earning less than 1%) which 
she inherited from her German mother and from which 
she draws $500 monthly for her medical bills. Both had a 
financial interest in a foreign account, both had failed to 
report their ownership interest, both did not disclose their 
income – both subject to the same miscellaneous offshore 
penalty under the program.

Finally, and presumably due to significant pressure from 
taxpayers, practitioners and the Taxpayer Advocate Office, 
on June 18, 2014, the IRS announced its latest rendition of 
the amnesty program with much anticipated changes and 
improvements. The following is a summary and analysis 
of the major changes.15

I. Miscellaneous Offshore Penalty
Presumably due to the high level of publicity and 

the probability of taxpayers’ likelihood of having been 
made aware of the government’s efforts to combat non-
compliance, the miscellaneous offshore penalty was 
increased from 27.5% to 50% in cases where “either a 
foreign financial institution at which the taxpayer has or 
had an account or a facilitator who helped the taxpayer 
establish or maintain an offshore arrangement has been 
publicly identified as being under investigation or as 
cooperating with a government investigation.” (Emphasis 
added).16 This can be construed as a dual message: (a) the 
IRS is doing away with the “oops, I didn’t know” excuse and 
(b) those who complied early now see the reward for their 
early compliance.

OFFSHORE ACCOUNT COMPLIANCE
from previous page



Page 16

 Volume XXX, No. 1  Tax Section Bulletin Fall 2014

Since early this year, in an effort to become FATCA com-
pliant, banks and financial institutions around the world 
have been working diligently to identify account holders 
with connections to the United States. These institutions 
issued letters to each of their account holders (who are 
or are suspected to be U.S. taxpayers) informing them of 
the current efforts of the IRS and DOJ and requiring that 
the account holders confirm that they are either currently 
compliant or are in the process of becoming compliant 
with their U.S. tax and information reporting obligations 
in connection with their accounts. Some banks have gone 
so far as to restrict access to clients’ accounts until such 
verification is received.

It would be reasonable to assume that the position of the 
IRS and DOJ is that, based on the level of publicity and 
the efforts by the financial institutions, any U.S. taxpayer 
holding a foreign financial account knows or should know 
of the obligation to report and, failure to comply is a clear 
demonstration of willfulness and such violators should not 
be afforded the same reprieve as those who took immediate 
steps to cure their violations (under the previous amnesty 
procedures). For those taxpayers not falling in the 50% 
category, the miscellaneous offshore penalty remains the 
same at 27.5%.
II. Overhaul of Streamlined Procedure

As initially introduced in September of 2012, the Stream-
lined Procedure was available to “low compliance risk” vio-
lators. This procedure was made available for non-resident 
U.S. taxpayers who have resided outside of the U.S. since 
January 1, 2009, and who have not filed a U.S. tax return 
during the same period. To comply, the taxpayer would file 
delinquent FBARs for the previous six years and delinquent 
returns for the previous three years, along with a completed 
questionnaire. Any tax liability would be due with the fil-
ing of the delinquent return, along with payment of the 
accuracy related penalty and applicable interest.

The determination of a “low compliance risk” taxpayer 
was made based on information provided on the returns 
filed and based on additional information provided in a 
questionnaire specifically created for the Streamlined 
Procedure. The instructions provided that absent any high 
risk factors, if the submitted returns and application show 
less than $1,500 in tax due in each of the years, they will 
be treated as low risk and processed in a streamlined man-
ner. Nonetheless, the risk level could rise if (a) any of the 
returns submitted through this program claim a refund; (b) 
there is material economic activity in the United States; (c) 
the taxpayer has not declared all of his/her income in his/
her country of residence; (d) the taxpayer is under audit 
or investigation by the IRS; (e) FBAR penalties have been 
previously assessed against the taxpayer or if the taxpayer 
has previously received an FBAR warning letter; (f) the tax-
payer has a financial interest or authority over a financial 

account(s) located outside his/her country of residence; (g) 
the taxpayer has a financial interest in an entity or entities 
located outside his/her country of residence; (h) there is U.S. 
source income; or (i) there are indications of sophisticated 
tax planning or avoidance.

As revised by the 2014 modifications, the Streamlined 
filing compliance procedures expanded its doors to welcome 
taxpayers certifying that their failure to report foreign fi-
nancial assets and pay all tax due in respect of those assets 
did not result from willful conduct on their part. This 
is a significant change from the vague and rather narrow 
standard of “low compliance risk,” and now will accommo-
date a broader group of U.S. taxpayers.

Most significant in the modifications, however, is the 
expansion of eligibility to U.S. individual taxpayers resid-
ing in the United States. Now, eligible taxpayers may 
fall into one of two procedures: (1) Streamlined Foreign 
Offshore Procedure and (2) Streamlined Domestic Offshore 
Procedure.

To qualify under either Streamlined Procedure, taxpayers 
must certify that the failure to report income, pay tax and 
submit all required information returns, was due to non-
willful conduct. Taxpayers would, however, be ineligible if a 
current examination of the taxpayer’s returns or a criminal 
investigation has been initiated by the IRS (regardless of 
the nature of such examination) prior to submission pursu-
ant to this procedure.

An interesting observation relates to the treatment of 
“quiet disclosures.” Early in the evolution of the offshore 
amnesty efforts, the Service made it clear that “[t]he IRS 
is aware that some taxpayers have attempted so-called 
“quiet” disclosures by filing amended returns and paying 
any related tax and interest for previously unreported 
offshore income without otherwise notifying the IRS.” And 
that “[t]axpayers are strongly encouraged to come forward 
under the Voluntary Disclosure Practice to make timely, 
accurate, and complete disclosures. Those taxpayers mak-
ing “quiet” disclosures should be aware of the risk of being 
examined and potentially criminally prosecuted for all 
applicable years. The IRS has identified, and will continue 
to identify, amended tax returns reporting increases in 
income. The IRS will be closely reviewing these returns to 
determine whether enforcement action is appropriate.”17 
Across the board, “quiet disclosures” were always frowned 
upon by the Service. Nonetheless now, under the modified 
Streamlined processes, the Service is encouraging those 
who filed quiet disclosures to simply adjust their filing 
and enter under the streamlined procedures – without any 
negative consequences.

The Service acknowledged that returns submitted under 
Streamlined Offshore Procedures will not be subject to IRS 
audit automatically.18 Nonetheless, it warns that “[t]axpay-
ers who are concerned that their failure to report income, 
pay tax, and submit required information returns was due 
to willful conduct and who therefore seek assurances that 
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they will not be subject to criminal liability and/or substan-
tial monetary penalties should consider participating in the 
Offshore Voluntary Disclosure Program (OVDP) and should 
consult with their professional tax or legal advisers.” The 
determination of whether a client acted willfully is a rather 
difficult one – according to the taxpayer, it is never willful 
(even the Miami businessman from the earlier example 
will swear he ‘didn’t know’). Accordingly, under the new 
revisions, this may be the single most important and de-
terminative task of the professional advising the taxpayer.

Next, the taxpayer must determine which of the two 
Streamlined procedures to enter – foreign or domestic.

If, in any one or more of the most recent three years for 
which the U.S. tax return due date (or properly applied for 
extended due date) has passed, the individual19 did not have 
a U.S. abode and was physically outside the United States 
for at least 330 full days,20 such individual would fall within 
the parameters of the Foreign Streamlined Procedure. For 
individuals who are not U.S. Citizens or Lawful Permanent 
Residents, non-residency is established by the rules of sub-
stantial presence of IRC § 7701(b)(3). All individuals falling 
outside these parameters fall in the Domestic category. Note 
that the requirement that such taxpayer not have filed an 
original return for such period has been removed.

 A. Streamlined Foreign Offshore Procedures
To submit to this Foreign Streamlined Procedure (herein-

after the “FSP”), eligible individuals must file delinquent or 
amended tax returns for each of the most recent 3 years for 
which the U.S. tax return due date (or properly applied for 
extended due date) has passed together with all required 
information returns (e.g., Forms 3520, 5471, and 8938) and 
file delinquent FBARs for each of the most recent 6 years 
for which the FBAR due date has passed. The full amount 
of the tax and interest due in connection with these filings 
must be remitted with the delinquent or amended returns. 
Eligible taxpayers will not be subject to failure-to-file and 
failure-to-pay penalties, accuracy-related penalties, infor-
mation return penalties or FBAR penalties.21

Under the FSP, taxpayers must complete and sign a 
Certification by U.S. Person Residing Outside of the U.S. 
attesting that the taxpayer (1) is eligible for the FSP; (2) 
filed all required FBARs; and (3) failed to file tax returns, 
report all income, pay all tax and submit all required in-
formation returns, including FBARs, as the result of non-
willful conduct. On the first page of each return filed under 
the FSP, “Streamlined Foreign Offshore” must be written 
in red a copy of the signed Certification must be attached 
to each return. When filing the delinquent FBARs (now 
electronically) the taxpayer, under the reason for filing 
delinquent, must indicate “Other” and specify “Streamlined 
Filing Compliance Procedures.”
 B. Streamlined Domestic Offshore Procedures

The required documentation for the Domestic Stream-
lined Procedure (hereinafter the “DSP”) is the same as 
for the FSP, except that taxpayers submitting under this 
procedure must also remit a Title 26 miscellaneous offshore 
penalty, along with the full amount of the tax, interest 
due in connection with these filings when submitting the 
amended tax returns. The miscellaneous offshore penalty, 
however, is only 5% under the DSP.22

Unlike the OVDP, the miscellaneous offshore penalty 
under the DSP is calculated as the highest aggregate 
year-end balance/value and asset values.23 This subtle 
difference should come as great relief to the taxpayer and 
his advisor; identifying the highest value at any time could 
be a herculean endeavor when dealing with securities ac-
counts or multiple accounts with intra-account transfers 
during the year.

The filing procedure is identical to that of the FSP, 
except that the term “Streamlined Domestic Offshore” is 
inserted in lieu of “Streamlined Foreign Offshore” and the 
certification under the DSP requires that the taxpayer also 
certify that the miscellaneous offshore penalty amount is 
accurate.24

III. Revisions to 2012 OVDP FAQs
Additional Information for Pre-Clearance. FAQ 23 

has been modified to require additional information for 
pre-clearance by Criminal Investigation. As was required 
before, in order to participate in the OVDP, a taxpayer must 
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submit a “pre-clearance application” and be accepted into 
the program.25 However, the revised instructions require 
that, along with the preclearance application, the taxpayer 
include identifying information of all financial institutions26 
at which, and of all foreign and domestic entities27 through 
which, undisclosed subject assets were held. The revised 
FAQ also provides that it may now take up to 30 days for 
Criminal Investigations to notify of the decision.

Revision of Voluntary Disclosure Letter and At-
tachments. Revisions have been made to the form of the 
Voluntary Disclosure Letter and Attachments,28 forms of 
which can be found on the IRS.GOV website.

Upfront Payment of Penalty. FAQ 7 has been re-
vised to require that the miscellaneous offshore penalty 
be remitted with the disclosure package; previously the 
miscellaneous offshore penalty was only assessed upon the 
issuance of the closing letter by the Service.

Elimination of Deemed-Moot Procedures. The re-
duced penalty structure available under FAQs 5229 and 
5330 have been deemed moot by the revised Streamlined 
Procedure and have been eliminated.

Additionally, the Service provided new procedures for 
submission of “Delinquent FBARs” for taxpayers who do not 
fall into the OVDP parameters because the violation was 
not willful, and at the same time do not fall into the cat-
egory of either Streamlined procedure because no amended 
or delinquent returns are required to be filed (where no 
unreported income exists). In such a case, the taxpayer 
need only file delinquent FBARs for the relevant years 
(but only up to 6 years) and include a statement explaining 
why the FBARs are filed late.31 No penalty for the failure to 
file the delinquent FBARs will be imposed if the taxpayer 
had properly reported income related to the account and 
paid all tax thereon and the taxpayer has not previously 
been contacted regarding an income tax examination or a 
request for delinquent returns for the years for which the 
delinquent FBARs are submitted.32 With the introduction 
of this new procedure, along with the revised Streamlined 
Procedure, FAQs 17 and 18 are now moot and eliminated.

The new delinquent filing procedure also provides that 
delinquent filing of informational returns where the taxpayer 
falls within the delinquent FBAR submission parameters, 
above, and the delinquency is based on reasonable cause, then 
such delinquent filings should be submitted along with a rea-
sonable cause statement and certification by the taxpayer.33

Account Statement Submission. FAQ 25 has been 
modified to require that account statements be provided 
for all foreign financial accounts regardless of account bal-
ance. Under the previous rules, only where a taxpayer’s 
aggregate highest asset value (based on the miscellaneous 
offshore penalty value calculation) exceeded $500,000 was 
such taxpayer required to provide the account statements. 
However, recognizing the potential volume of documentation, 

the Service will accept a CD or DVD (for all documents not 
requiring original signatures).

Clarification on Penalty Calculation. FAQs 31 through 
41 pertaining to the asset base to which the offshore pen-
alty applies have been modified for clarity and consistency. 
Primarily, these FAQs were modified to reference the FSP 
and the DSP. Additional clarification was provided through 
new FAQ 35.1 providing that no valuation discounts would 
be applicable when calculating the miscellaneous offshore 
penalty.34

IV. Transitional Rules
Based on the success of the ongoing efforts to bring tax-

payers in from the dark, the IRS has recognized that many 
taxpayers are already engaged in one form of disclosure 
or another and, with the publication of the new rules, may 
reconsider their original approach in lieu of new disclosure 
opportunities. Such taxpayers may be eligible for “transitional 
treatment,” which will enable them to take advantage of the 
favorable penalty structure of the FSP and DSP.

For taxpayers “currently participating” in an OVDP, eli-
gibility for the transitional rules requires that the taxpayer 
had mailed (or will) his OVDP voluntary disclosure letter 
and attachments (pursuant to the 2014 OVDP FAQ 25) to 
IRS Criminal Investigations prior to July 1, 2014 and as of 
that date such taxpayer (a) “remained in OVDP but not yet 
completed the OVDP certification process where Form 906 
Closing Agreement has been executed by the IRS,” or (b) 
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“opted out of the OVDP, but not yet received a letter initiating 
an examination and enclosing a Notice 609.”35 Upon approval, 
such taxpayers will follow the procedures of the applicable 
Streamlined Procedure.36

In cases where only a pre-clearance request was submitted 
but the taxpayer did not yet submit the Voluntary Disclosure 
Letter, the taxpayer will not be eligible for transitional treat-
ment.37 Also, if a taxpayer’s case has been removed from the 
OVDP by the IRS will also be precluded from benefitting from 
the transitional rules.38

Treatment under the transitional rules is not auto-
matic. The IRS must agree that a taxpayer is eligible.39 To 
apply, a taxpayer must provide to the IRS: (a) all submission 
documents required under OVDP in which the taxpayer is 
currently participating;40 (b) a duly executed Certification 
(based on whether the transition is into the FSP or DSP, as 
described above);41 and (c) full payment of tax, interest and 
any accuracy-related, failure-to-file and/or failure-to-pay pen-
alties that would be due under OVDP, if not already made.42

For taxpayers currently working with an examiner, the 
transitional materials should be sent directly to the exam-
iner; otherwise, the materials should be sent to the Austin 
OVDP Unit.43

Approval of eligibility will be made initially by the exam-
iner assigned to the case with concurrence of the examiner’s 
manager. In certain cases a central review committee may 
also review the determination. This is a measure installed 
to promote uniformity of treatment across the IRS. The de-
cision of the central review committee is final and may not 
be appealed.44 If the IRS does not agree that the taxpayer is 
entitled to transitional treatment, the case remains governed 
by the terms of the OVDP; notwithstanding, the taxpayer 
maintains the ability to opt out of the OVDP and choose to 
have the case resolved in an examination process.45

Conclusions
The new revisions have certainly demonstrated the Ser-

vice’s recognition that one hat does not, in fact, fit all. For 
non-willful violators (who have not yet opted out and received 
a Notice 609) these rules present much needed practicality 
and administrative ease and the Service should expect posi-
tive results from non-willful taxpayers who simply sat on 
their hands because of the egregious 27.5% in the program 
and the fear that opting out may result in even bigger penal-
ties – 5% is certainly more palatable.

On the other hand, for those willful violators (or the ones 
who swear up and down they did not know but cannot explain 
how a Panamanian corporation with nominee shareholders 
happened to be the recipient of foreign income which was then 
invested in the taxpayer’s Swiss account), the importance of 
rushing to file cannot be understated. With the looming 50% 
miscellaneous offshore penalty and the ever-growing number 
of banks being added to the so-called “hit list,” being caught 
is not a question of if but a question of when.

Endnotes
* Datan Z. Dorot is the managing partner at Dorot & Bensimon PL, a 
boutique international tax law firm in Miami, Florida. Mr. Dorot’s practice 
focuses on advising high-net-worth, multi-jurisdictional families in areas 
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audit selection processes applicable to any U.S. tax return and may also be 
subject to verification procedures in that the accuracy and completeness of 
submissions may be checked against information received from banks, finan-
cial advisors, and other sources
19 The term “individual’ refers to individual U.S. citizens or lawful permanent 
residents, or estates of U.S. citizens or lawful permanent residents
20 Under IRC § 911 and its regulations, which apply for purposes of these 
procedures, neither temporary presence of the individual in the United States 
nor maintenance of a dwelling in the United States by an individual neces-
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selected for audit under existing audit selection processes, the taxpayer will 
not be subject to failure-to-file and failure-to-pay penalties or accuracy-related 
penalties with respect to amounts reported on those returns, or to informa-
tion return penalties or FBAR penalties, unless the examination results in 
a determination that the original tax noncompliance was fraudulent and/or 
that the FBAR violation was willful.
22 Interestingly, unlike the OVDP rules, the value of a taxpayer’s interests 
in foreign non-financial income-producing assets the income from which was 
not properly reported are not subject to the miscellaneous penalty.
23 Under the OVDP, the taxpayer is required to determine the highest ag-
gregate account balance at any time during the years in question.
24 Under the DSP, the taxpayer is required to maintain foreign financial as-
set information supporting the self-certified miscellaneous offshore penalty 
computation and be prepared to provide it upon request.
25 A taxpayer may be denied admittance into the program based on “lack 
of timeliness and/or completeness,” which basically means that if the IRS or 
DOJ is already aware of a taxpayer’s violation or is currently investigating 
the taxpayer (regardless of whether such knowledge or investigation is even 
related to the offshore assets), the taxpayer is expected to be denied admit-
tance.
26 Identifying information for financial institutions includes complete names 
(including all DBAs and pseudonyms), addresses, and telephone numbers.
27 This does not include any entities traded on a public stock exchange. 
Information must be provided for both current and dissolved entities. Iden-
tifying information for entities includes complete names (including all DBAs 
and pseudonyms), employer identification numbers (if applicable), addresses, 
and the jurisdiction in which the entities were organized.
28 The “Attachments” refer to Form 14452 “Foreign Account or Asset State-
ment” and the “Consent to Extend Time to Assess Civil Penalties Provided by 
31 U.S.C. § 5321 for FBAR Violations.” Both of these documents were required 
under the previous versions of the program – the only changes are in format.
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be opened (unless the bank required that a new account be opened, rather than 
allowing a change in ownership of an existing account, upon the death of the 
owner of the account); (b) have exercised minimal, infrequent contact with the 
account, for example, to request the account balance, or update accountholder 
information such as a change in address, contact person, or email address; (c) 
have, except for a withdrawal closing the account and transferring the funds 
to an account in the United States, not withdrawn more than $1,000 from the 
account in any year for which the taxpayer was non-compliant; and (d) can 
establish that all applicable U.S. taxes have been paid on funds deposited to 
the account (only account earnings have escaped U.S. taxation);
Taxpayers who are foreign residents and who were unaware they were U.S. 
citizens; and
Taxpayers who are foreign residents and who meet all three of the following 
conditions for all of the years of their voluntary disclosure: (a) taxpayer resides 
in a foreign country; (b) taxpayer has made a good faith showing that he or 
she has timely complied with all tax reporting and payment requirements in 
the country of residency; and (c) taxpayer has $10,000 or less of U.S. source 
income each year. For these taxpayers only, the offshore penalty will not apply 
to non-financial assets, such as real property, business interests, or artworks, 
purchased with funds for which the taxpayer can establish that all applicable 
taxes have been paid, either in the U.S. or in the country of residence. This 
exception only applies if the income tax returns filed with the foreign tax 
authority included the offshore-related taxable income that was not reported 
on the U.S. tax return.
30 This refers to taxpayers whose highest aggregate account balance (in-
cluding the fair market value of assets in undisclosed offshore entities and 

the fair market value of any foreign assets that were either acquired with 
improperly untaxed funds or produced improperly untaxed income) in each 
of the years covered by the OVDP is less than $75,000 will qualify for a 12.5 
percent offshore penalty. As in other cases, examiners have no authority to 
negotiate a different offshore penalty 
31 This is now done electronically under FinCEN Form 114.
32 See “Delinquent FBAR Submission Procedure” published on the IRS.GOV 
website.
33 See “Delinquent International Information Return Submission Procedures” 
published on the IRS.GOV website.
34 Such as discounts reflecting lack of marketability, discounts for holding a 
minority interest, or discounts for holding a tenants in common interest.
35 A taxpayer who, as of July 1, 2014, has completed the OVDP certification 
process where a Form 906 Closing Agreement has been fully executed by the 
IRS will not be considered currently participating in an OVDP and thus will 
not be eligible for transitional treatment.
36 See Transitional Rules: Frequently Asked Questions, Question #5.
37 See Transitional Rules: Frequently Asked Questions, Question #3. 
38 Id., Question #4.
39 See Transitional Rules: Frequently Asked Questions, Question #7.
40 See Transitional Rules: Frequently Asked Questions, Question #6.
41 The “Certification” consists of a written statement in the appropriate 
certification form that would be required under the Streamlined Filing 
Compliance Procedures signed under penalty of perjury certifying their non-
willfulness with respect to all foreign activities/assets, specifically describing 
the reasons for the failure to report all income, pay all tax, and submit all 
required information returns, including FBARs, and, if the taxpayer relied on 
a professional advisor, including the name, address, and telephone number of 
the advisor and a summary of the advice.
42 See Transitional Rules: Frequently Asked Questions, Question #6.
43 The address: Internal Revenue Service, Offshore Voluntary Disclosure 
Unit - Streamlined Waiver Request, 3651 South IH-35, Mail Stop 4301 AUSC, 
Austin, Texas 78741
44 See Transitional Rules: Frequently Asked Questions, Question #6.
45 Id.
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The New Electronic Filing Procedure for FBARs
By Shawn P. Wolf, Esq., Leslie A. Share, Esq. & Alfredo R. Tamayo, Esq.

Packman Neuwahl & Rosenberg, Coral Gables, Florida

U.S. Persons1 having a financial interest in, or signa-
ture or other authority over, a bank, securities, or other 
financial account in a foreign country, which exceeded 
$10,000 in aggregate value at any time during a calendar 
year, must report such relationship to the U.S. Treasury 
Department. A U.S. Person reports this relationship by 
submitting a Report of Foreign Bank and Financial Ac-
count (“FBAR”) to the U.S. Treasury Department by no 
later than June 30th of the succeeding year. U.S. Persons 
who fail to timely file an FBAR when required can be 
subject to civil penalties of up to $10,000 per violation.2 
Significantly higher penalties can apply when the failure 
to timely file an FBAR is “willful”. 

This article addresses the recently mandated elec-
tronic filing requirement for filing FBARs and some 
observations about this new filing procedure.3 
Electronic Filing of FBAR Using FinCEN Form 
114 

Since July 1, 2013, the Financial Crimes Enforcement 
Network (“FinCEN”), a bureau of the U.S. Treasury De-
partment which shares responsibility with the Internal 
Revenue Service (“IRS”) for the FBAR program4, has 
required all FBARs to be filed electronically.5 For this 
purpose, FinCEN introduced a new Form 114 to replace 
Form TD F 90-22.1 as the FBAR. Accordingly, all 2013 
FBARs should be filed by the June 30, 2014 filing dead-
line using FinCEN Form 114. In addition, U.S. Persons 
should use FinCEN Form 114 to submit delinquent 
FBARs for any years prior to 2013. FinCEN Form 114 
is available through the BSA E-Filing System website 
(http://bsaefiling.fincen.treas.gov/main.html). 

A U.S. Person who wants to authorize a third party 
(such as a tax professional) to electronically file an 
FBAR on their behalf can provide the third party with 
a completed Form 114a (Record of Authorization to 
Electronically File FBARs). FinCEN Form 114a is not 
included with the FBAR filing. Instead, the filer should 
maintain FinCEN Form 114a with the filer’s records and 
made available to FinCEN or the IRS only upon request. 
Filing Delinquent FBARs. 

For purposes of submitting an FBAR for a prior year, 
the BSA E-Filing System website allows a filer to enter 
the calendar year reported, including past years, on 
the online FinCEN Form 114. It also offers an option 
to “explain a late filing,” or to select “other” to enter up 
to 750 characters within a text box to further explain 
the late filing or indicate whether the filing is made in 
conjunction with an IRS compliance program.6 

The “explain a late filing” option allows filers to choose 

from several prescribed reasons to explain the late filing 
of an FBAR. These reasons include: 1) “forgot to file”; 2) 
“Did not know I had to file”; 3) “Thought account balance 
was below reporting threshold”; 4) “Did not know my 
account qualified as foreign”; 5) “Account statement not 
received in time”; 6) “Account statement lost (replace-
ment requested)”; 7) “Late receiving missing required 
account information”; and 8) “Unable to obtain joint 
spouse signature in time”; and 9) “Unable to access BSA 
E-filing system”. Our office is currently seeking feedback 
from the IRS’ FBAR hotline regarding what response (if 
any) may be prompted in choosing any of the foregoing 
reasons7; however, many of the stated reasons may not 
effectively establish “reasonable cause” to avoid potential 
penalties when filing a delinquent FBAR.8 Accordingly, it 
may not be prudent to rely upon any of the above-stated 
options for filing a delinquent FBAR, and thus select-
ing the “other” option to provide a customized and more 
detailed response may be the preferable choice. 

The U.S. Persons who select the “other” option should 
include filers who are filing delinquent FBAR as par-
ticipants of the IRS’ Streamlined Filing Compliance 
Procedures for Non-Resident, Non-Filer U.S. Taxpay-
ers (“Streamlined Program”).9 In addition, delinquent 
FBARs being filed pursuant to Question #17 of the IRS’ 
Offshore Voluntary Disclosure Program Frequently 
Asked Questions and Answers (“FAQ #17”), when there 
was no unreported income, should select the “other” 
option to disclose this special filing procedure when 
submitting a delinquent FBAR. 10 

U.S. Persons who chose not to participate in a formal 
IRS compliance program, or who were precluded from 
doing so, should likely either check the “explain a late fil-
ing” or “other” option to explain a late filing of an FBAR. 
As discussed above, it may be more prudent for U.S. Per-
son filers to select the “other” option to claim a “reason-
able cause” position to hopefully minimize potential late 
filing penalties. Whether 750 characters are sufficient to 
provide a sufficient explanation to establish a “reason-
able cause” position is certainly open to question. U.S. 
Persons who do not participate in a formal IRS compli-
ance program (or procedure such as FAQ #17) to submit 
initial or amended U.S. income tax returns, delinquent 
FBARs, or any other delinquent informational forms 
(e.g., 3520, 3520-A, 5471, 8858, 8865, 8938) to reflect 
unreported foreign income should exercise great care in 
ensuring that they have determined the proper method 
of filing all such forms and returns. This determination 
should be made only with the assistance of competent 
U.S. tax professionals, after considering the U.S. Person’s 
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particular facts and circumstances, and the IRS’ jaded 
view on so-called “quiet disclosures”. 
Conclusion

U.S. Persons who are required to file an FBAR must 
now do so by electronically filing FinCEN Form 114. 
With regard to delinquent FBARs, U.S. Persons should 
carefully determine whether they should rely upon an 
IRS compliance procedure program to submit the FBAR 
along with any other required informational forms and 
U.S. income tax returns to hopefully minimize penal-
ties. This consideration is of vital importance given the 
IRS’s ever-increasing efforts (e.g., The Foreign Account 
Tax Compliance Act – “FATCA”) in enforcing compli-
ance with regard to the reporting of foreign financial 
accounts and assets. 
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1 According to 31 C.F.R. § 1010.350(b), a “U.S. Person” means: (1) 
a citizen of the United States; (2) a resident of the United States 
[a resident of the United States is an individual who is a resident 
alien under 26 U.S.C. 7701(b)(the Internal Revenue Code provision) 
and the regulations thereunder but using the definition of “United 
States” provided in 31 C.F.R § 1010.100(hhh) rather than the defini-
tion of “United States” in 26 C.F.R § 301.7701(b)-1 (c)(2)(ii)]; and (3) 
an entity, including but not limited to, a corporation, partnership, 
trust, or limited liability company created, organized, or formed under 
the laws of the United States, any State, the District of Columbia, 
the Territories and Insular Possessions of the United States, or the 
Indian Tribes. 
2 31 U.S.C. § 5321(a)(5). See also IRM § 4.26.16.4.6.2 which contains 
mitigation guidelines for the computation of the non-willfulness pen-
alty regarding FBAR violations occurring after October 22, 2004. Such 
penalties can range from $500 per violation to a statutory maximum 
of $10,000, depending on the aggregate balance of the accounts in 
question. 
3 A discussion addressing the meaning of “U.S. Person”, having a 
“financial interest” in a financial account, “financial account”, and 
general FBAR filing obligations and exceptions to filing an FBAR 
are outside the scope of this article. In addition, a detailed discussion 
of the options available to submit delinquent FBARs is also outside 
the scope of this article. 
4 On April 10, 2003, FinCEN delegated its enforcement authority 
for the FBAR to the IRS by means of a Memorandum of Agreement 
between FinCEN and the IRS. See http://www.irs.gov/uac/IRS-and-
FinCEN-Announce-Latest-Efforts-to-Crack-Down-on-Tax-Avoidance-
Through-Offshore-Accounts (last visited Feb. 19, 2014). 
5 See FinCEN news release dated February 24, 2012 which is 
available at http://www.fincen.gov/news_room/nr/html/20120223.
html (last visited Feb. 19, 2014). 
6 See http://www.irs.gov/Businesses/Small-Businesses-&-Self-
Employed/Report-of-Foreign-Bank-and-Financial-Accounts-FBAR 
(last visited Feb. 19, 2014). 
7 The IRS currently has in automated penalty programs for the 
delinquent filing of certain informational forms such as Form 5472 
(Information Return of a 25% Foreign-Owned U.S. Corporation or a 
Foreign Corporation Engaged in a U.S. Trade or Business). See IRM 
§ 20.1.9. Query: Will the IRS begin automatically assessing late filing 
penalties when a delinquent FBAR is filed? 
8 A U.S. Person who files a delinquent FBAR is generally subject to 
penalties unless the U.S. Person can successfully meet the “reason-
able cause” exception contained in 31 U.S.C. § 5321(a)(5)(B)(ii). This 
exception allows for no penalty to be imposed for the delinquent fil-
ing of an FBAR when 1) the delinquent filing was due to reasonable 
cause; and 2) the amount of the transaction or the balance in the 
account at the time of the transaction was properly reported.
9 Participants in the Streamlined Program are required to include 
a statement with the participant’s FBAR explaining that the FBAR 
is being filed as part of IRS’ Streamlined Filing Compliance Proce-
dures for Non-Resident, Non-Filer U.S. Taxpayers. See http://www.
irs.gov/uac/Instructions-for-New-Streamlined-Filing-Compliance-
Procedures-for-Non-Resident-Non-Filer-US-Taxpayers (last visited 
Feb. 19, 2014).  
10 See http://www.irs.gov/Individuals/International-Taxpayers/Off-
shore-Voluntary-Disclosure-Program-Frequently-Asked-Questions-
and-Answers (last visited Feb. 19, 2014). 
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continued, next page

Florida Legislation Imposes New Compliance 
Obligations on Charities

Eddie Williams, III, Esq.
Holland & Knight LLP, Tallahassee, FL

During the 2014 Session, the Florida Legislature 
passed HB 629 which increases the oversight of chari-
ties, sponsors, professional fundraising consultants and 
professional solicitors. The following summary high-
lights the key amendments to the Florida Solicitation 
of Contributions Act (“SCA”).1 Governor Scott signed HB 
629 into law on June 13, 2014, and the new law becomes 
effective on July 1, 2014.
Exclusion of Blood Banks

The SCA governs certain persons and organizations 
conducting solicitation activities within the state. Cer-
tain persons and organizations, however, are excluded or 
exempt from the requirements of the SCA, such as bona 
fide religious institutions, educational institutions, and 
charitable organizations that limit solicitation of contri-
butions to their membership.2 Also exempt are organiza-
tions with less than $25,000 in total revenue during a 
fiscal year if the fundraising activities of such organiza-
tions are carried on by volunteers, members, or officers 
who are not compensated and no part of the assets or 
income of such organizations inure to the benefit of or 
is paid to any officer or member of such organizations or 
to any professional fundraising consultant, professional 
solicitor, or commercial co-venturer.3 In addition to other 
statutory exemptions, the new legislation excludes blood 
establishments, otherwise commonly known as “blood 
banks,” from the application of the SCA.4 Florida law 
defines “blood establishments” as “persons, entities, or 
organizations operating within the state that examine 
an individual for the purpose of blood donation or that 
collects, processes, stores, tests, or distributes blood or 
blood components collected from the human body for the 
purpose of transfusion, for any other medical purpose, 
or for the production of any biological product.”5 Thus, 
blood banks will no longer be required to comply with 
the SCA registration and reporting requirements.
Fundraising Restrictions for Individuals with 
Criminal Records

The amendments to the SCA also clarify that an indi-
vidual who has been convicted or plead guilty within the 
last 10 years to a felony involving fraud, theft, larceny, 
embezzlement, fraudulent conversion, or misappropria-
tion of property, or any crime arising from the conduct 
of a solicitation for a charity, or has been enjoined from 
violating any law relating to a charitable solicitation, 
may not solicit contributions on behalf of a charity or 
sponsor, or be employed by or act as a professional con-
sultant or professional solicitor.6 This prohibition also 
applies to violations that may have been committed in 

other states.
Reporting Changes to Registration Statements

Generally, charitable organizations and sponsors are 
required to register with the Department of Agriculture 
and Consumer Services (“DASC”) prior to engaging in 
any solicitation or other activities regulated under the 
SCA. This registration statement must be renewed an-
nually by the organization.7 Previously, any changes to 
the information on a charity or sponsor’s initial registra-
tion statement or renewal statement were required to be 
updated annually on the very next renewal statement. 
However, charities and sponsors are now required to 
update any changes to the information in the registra-
tion statement related to the charity or sponsor’s activity 
in other states, including criminal, administrative, or 
other actions against the charity, within 10 days of the 
change occurring. If a charity fails to disclose informa-
tion regarding criminal, administrative, or other actions 
taken against the charity, the charity’s registration will 
be automatically suspended until the information is 
submitted to DASC.8

Adoption of Conflict of Interest Transaction 
Policy

Charities and sponsors subject to the SCA’s registra-
tion requirements are now required to adopt a policy 
relating to conflict of interest transactions. The term 
“conflict of interest transaction” means a transaction 
between a charitable organization or sponsor and 
another party in which a director, officer, or trustee of 
the charitable organization or sponsor has a direct or 
indirect financial interest.9 Examples of transactions 
that come within the definition will include, but are not 
limited to, the sale, lease, or exchange of property to or 
from the organization or sponsor; the lending of money 
to or borrowing of money from the charity or sponsor; 
and the payment of compensation for services provided 
to or from the charity or sponsor.10 

The conflict of interest transaction policy must be certi-
fied annually for compliance by all directors, officers, and 
trustees of the charity. A copy of the annual certification 
must be submitted to DACS with the charity’s annual 
registration statement.11

Annual Financial Statements and Reports
Charitable organizations that are required to reg-

ister or file an annual renewal statement must also 
file with DASC an annual financial statement for the 
immediately preceding fiscal year.12 The financial state-
ment must include, among other information, a balance 
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sheet, statement of support, revenue, expenses, and a 
statement of functional expenses that must include, but 
not be limited to, expenses in the following categories: 
(i) program service costs, (ii) management and general 
costs, and (iii) fundraising costs.13 The new law defines 
“program service costs” to mean “all expenses incurred 
primarily to accomplish the charitable organization or 
sponsor’s stated purposes. The term does not include 
fundraising costs.”14 “Management and general costs” 
will include “all such costs of a charitable organization 
or sponsor which are not identifiable with a single pro-
gram or fundraising activity but which are indispensable 
to the conduct of such programs and activities and the 
charitable organization or sponsor’s existence.”15

Previously, charities could elect to include a financial 
report that had been audited by an independent certi-
fied public accountant or an audit with opinion by an 
independent certified public accountant.16 Under the 
new law, charities and sponsors that receive less than 
$500,000 in annual contributions have the option of filing 
an audited or reviewed financial statement. Charities 
and sponsors that receive at least $500,000 but less 
than $1 million in annual contributions must submit a 
financial statement that has been reviewed or audited 
by an independent certified public accountant. If the 
entity or sponsor receives $1 million or more in annual 
contributions, the financial statement must be audited 
by an independent certified public accountant. 

However, in lieu of the financial statement, the charity 
or sponsor may submit a copy of its Internal Revenue 
Service Form 990 and all attached schedules filed for 
the preceding fiscal year or a copy of its Internal Rev-
enue Service Form 990-EZ and Schedule O filed for the 
preceding fiscal year.17 The IRS forms and schedules 
of entities or sponsors receiving $500,000 or more in 
annual contributions must be prepared by a certified 
public accountant or another professional who prepares 
such forms or schedules in the ordinary course of his or 
her business.18 
Supplemental Financial Information

The amendments to the SCA also require charities or 
sponsors that had more than $1 million in total revenue 
and spent less than 25% of the organization or sponsor’s 
total annual functional expenses on program service 
costs to file supplemental financial information with 
DACS. The supplement report must contain informa-
tion regarding the dollar amount and the percentage of 
total revenue and charitable contributions allocated to 
funding each of the following administrative functions:

• Total salaries of all persons employed by the organiza-
tion or sponsor;

• Fundraising, including the names of any professional 
solicitors, amounts paid to professional solicitors, and 
contributions received from professional solicitor’s 
campaigns;

• Travel expenses; 

• Overhead and other expenses related to managing 
and administering the organization or sponsor.19

The supplemental report must also include the names 
and specific sums earned by or paid to all employees, 
consultants, and service providers who earned or were 
paid more than $100,000 during the immediately pre-
ceding fiscal year.20 The organization or sponsor must 
also report the dollar amount and percentage of total 
revenue and charitable contributions allocated to its 
programs. Further, the organization or sponsor must 
provide the details of any economic or business trans-
action between the organization or sponsor and any of 
its officers, trustees, or directors (including immediate 
family members), or an entity controlled by such indi-
viduals.21 The supplemental financial information must 
be filed with DACS within 30 days after the organization 
or sponsor receives a request for such information from 
the agency.22

Disaster Relief Solicitations
The amendments to the SCA require special reporting 

concerning disaster relief solicitations. Specifically, a 
charity or sponsor that solicits contributions in Florida 
related to a specific disaster or crises and receives at 
least $50,000 in contributions in response to such solici-
tations must file quarterly disaster relief financial state-
ments with DACS. These quarterly financial statements 
must detail the contributions derived from the solicita-
tion and the manner in which such contributions were 
expended.23 A charity or sponsor that has been registered 
with DACS for at least 4 consecutive years immediately 
before soliciting contributions for a charitable purpose 
related to a disaster or crisis is exempt from this special 
reporting requirement.24

A “crisis” is considered an event that garners wide-
spread national and global media coverage due to an 
actual or perceived threat of harm to an individual, 
group, or community.25 Similarly, a “disaster” includes 
any natural, technological, or civil event, including, but 
not limited to, an explosion, chemical spill, earthquake, 
tsunami, landslide, volcanic activity, avalanche, wildfire, 
tornado, hurricane, drought, or flood, which affects one or 
more countries and causes damage of sufficient severity 
and magnitude to result in either an official declara-
tion of a state of emergency, or an official request for 
international assistance.26 DACS is required to post a 
notice on its website of each disaster or crisis that falls 
within the reporting requirements within 10 days after 
the particular disaster or crisis. 
Use of Collection Receptacles

Charities and sponsors that are required to be regis-
tered with DACS and that use a collection receptacle to 
collect donated clothing, household items, or other goods 
for resale, are required to display a permanent sign or 

continued, next page
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label on each side of the receptacle that discloses specific 
information about the organization or sponsor.27 The 
sign or label must contain the name, business address, 
telephone number, and registration number of the chari-
table organization or sponsor for whom the solicitation 
is made. This information must be printed in letters that 
are at least 3 inches in height and no less than one-half 
inch in width and in a color that contrasts with the color 
of the collection receptacle.28 Upon request, the charity 
or sponsor using a collection receptacle must provide 
the donor with documentation of its tax-exempt status 
and the registration issued by DACS.

If the organization or entity is not required to be regis-
tered with DACS and the collection receptacle is placed 
or maintained in public view, the sign and label must con-
tain the name, telephone number, and physical address 
of the business conducting the solicitation. In addition, 
the sign or label must contain the following statement: 
“This is not a charity. Donations made here support a 
for-profit business and are not tax deductible.”29

Additional Enforcement Powers of DACS
The amendments to the SCA give DACS the authority 

to immediately suspend the registration or processing 
of a registration application if the registrant, applicant, 
or an officer or director of the registrant or applicant is 
formally charged with a crime involving fraud, theft, 
larceny, embezzlement, or fraudulent conversion or 
misappropriation of property or a crime arising from the 
conduct of a solicitation for a charity or sponsor until the 
final disposition of the case or removal or resignation of 
the particular officer or director.30 

In addition, DACS is granted the authority to issue an 
order to disqualify a charity or sponsor from receiving 
a sales tax exemption certificate issued by the Florida 
Department of Revenue based on violations of the SCA. 
A charity or sponsor may appeal a disqualification order 
issued by DACS by requesting an administrative hear-
ing within 21 days after receiving notice of the agency’s 
decision.31 

A disqualification order is effective for a period of one (1) 
year after the order becomes final. A final disqualification 
order is conclusive as to the charity or sponsor’s entitle-
ment to a sales tax exemption certificate, and the charity 
or sponsor may not challenge or appeal the revocation or 
denial of the certificate by the Department of Revenue. 
After the expiration of the final disqualification order, the 
charity or sponsor is eligible to apply to the Department 
of Revenue for a sales tax exemption certificate.
Other Considerations

HB 629 also imposes registration and reporting re-
quirements on professional fundraising consultants 
and solicitors which will impact charities and sponsors. 
For instance, a professional fundraising consultant may 

enter into a contract with a charity or sponsor only if 
the charity or sponsor has complied with all applicable 
provisions of the SCA.32 Further, the new law establishes 
a licensing requirement for professional solicitors who 
conduct telephonic solicitations. In addition to other 
information required on the consultant’s registration 
application, the consultant must provide a copy of any 
script, outline, or presentation used by the consultant to 
solicit contributions, as well as a copy of sales informa-
tion or literature provided to a donor or potential donor 
in connection with a solicitation.33 

Conclusion
The amendments to the SCA will increase the scru-

tiny and regulation of charities, sponsors, professional 
solicitors and consultants operating in the state. With 
the additional enforcement powers granted to DACS, it 
will be important for charities and sponsors to increase 
their compliance efforts with the SCA. Charities and 
sponsors should also reexamine their relationships with 
professional consultants and solicitors, as well as their 
officers, directors, and employees to ensure their eligibil-
ity to solicit contributions within the state.
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Weird Scenes Inside the SALT Mine1

Mark Holcomb, Madsen Goldman & Holcomb, LLP, Tallahassee, FL
Bill Townsend & Rex Ware, Buchanan Ingersoll & Rooney PC, Tallahassee, FL

So… we’ve been asked to write a periodic column 
for the Bulletin about what’s happening in the State 
and Local Tax world here in Tallahassee. We make no 
promises concerning timeliness or content. Not knowing 
everything about everything (well, at least two of us), 
we welcome suggestions and guest columns.

The unspoken theme at the Department of Revenue 
these days is “don’t make waves prior to the November 
election.” Controversy is frowned upon in the best of 
circumstances, but even more so when your bosses are 
up for election. Once the dust settles after what promises 
to be an entertaining campaign season, we’ll have more 
to share about any changes in the leadership or direction 
of the Department.

The State Tax Division is planning a liaison meet-
ing with the Department for this Fall. After a hiatus 
of several years, last year’s liaison meeting was both 
well-attended and well-received by Tax Section mem-
bers and the Department’s senior management. While 
the Department’s presentations last year and in years 
past have been informative, the format of this year’s 
meeting will be geared toward a facilitated discussion 
of administrative and substantive tax topics of interest 
to the Tax Section and the Department. This will be a 
good opportunity for Tax Section members to interact 
with the Department’s leadership team in an informal, 
non-adversarial setting. 
Legislative

The Department’s draft 2015 legislative concepts are 
expected to be released by mid-September. The Depart-
ment welcomes input from Tax Section members on 
these draft concepts, which it will finalize throughout 
the Fall and present to the Governor and Cabinet for 
approval (typically in December) in anticipation of the 
60-day regular legislative session slated to begin in early 
March 2015. In recent years, these concepts have been 
entirely administrative in nature, as the Department has 
shied away from (at least publicly) promoting tax policy 
issues before the Legislature. That trend is expected 
to continue at least through the current election cycle.
Judicial

In part at the Tax Section’s request, the Department 
has begun posting on its Revenue Law Library website 
(https://revenuelaw.state.fl.us) copies of complaints filed 
in circuit courts throughout the state challenging tax as-
sessments and refund denials. These complaints include 
all of the major taxes administered by the Department, as 
well as property tax complaints in which the Department 
is named as a party due to its oversight role in that field. 
These complaints provide useful insight into issues the 

Department is currently facing. 
One noteworthy pending case is Verizon Business 

Purchasing, LLC v. Florida Department of Revenue. The 
taxpayer raises the issue of whether a Notice of Proposed 
Assessment is an “assessment” for purposes of the stat-
ute of limitations in Section 95.091(3), Florida Statutes. 
The taxpayer contends that the NOPA became a “final 
assessment” after the expiration of the parties’ Consent 
to Extend the Time to Issue an Assessment or to File a 
Claim for Refund (DR-872). The trial court granted the 
Department’s motion for summary judgment on that issue 
and the taxpayer’s initial attempt to appeal was dismissed 
as premature. As of this writing, final judgment has now 
been entered and an appeal filed (Case No. 1D14-3213) 
to resolve this long-standing procedural issue. 
Administrative

The current word out of Technical Assistance and Dis-
pute Resolution is “logjam.” Due to personnel changes 
and the diversion of resources to deal with the 2014 
legislative session and resulting fall-out, TADR has been 
extremely slow in addressing protests, issuing rulings and 
developing proposed rules. The intake process for informal 
protests was recently switched to TADR as a streamlining 
effort, but that doesn’t seem to have accelerated resolution 
of pending protests. On the rulemaking front, the release 
of the long-awaited revisions to the proposed commercial 
rentals tax rule amendments (Rule 12A-1.070, Florida 
Administrative Code) are anticipated this Fall.
Endnotes
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The 2014 “Sam Ullman Year in Review” Makes History 
(Again!)

By: Karen Lapekas, Esq. 
Lapekas Law, P.A., Miami, FL

Native Americans settled Amelia Island (“Na-
poyca”) around 1,000 A.D. Since then, Amelia Island 
has been claimed by 8 different nations. Many have 
come, saw, conquered, and left. Some have come and 
never left. Then there’s one group that lays claim to 
the Island for a few days every year: The Florida Bar 
Tax Section. 

As they do around Independence Day every year, 
Florida tax lawyers trekked to the beautiful “Isle of 
8 Flags” to attend “Sam Ullman’s Annual Year in 
Review.” This year’s Ullman Review was yet another 
successful CLE for the record books.

On July 4, 2014, the President of the Tax Section, 
Christin Keane, relaxed in the front of the mauve-em-
blazoned ballroom at the Omni Resort. She deserved 
it: every logistic was covered and accounted for. The 
Section’s loyal sponsor, MPI, Inc. ensured that no 
lawyer in attendance wanted for food or drink (or a 
meticulously documented business evaluation). Best 
of all, the guest of honor, Sam Ullman, was there! Mr. 
Ullman sat humbly in the back, perhaps to avoid the 
throngs of lawyers seeking autographs and selfies 
with the CLE’s revered namesake.

In 1562 the French explorer, Jean Ribault, was 
the “first” explorer to land on Amelia Island. He fell 
a mere 3 years later. However, Micah Fogarty, the 
first attorney to present at the Ullman Review this 
year, enlightened the group with Federal Tax Proce-
dure news that would not be as quickly forgotten as 
Monsieur Ribault. She explained the implications of 
the Supreme Court case, United States v. Clarke, on 
summons reviews. When a taxpayer believes a sum-
mons was issued for an improper purpose, a “bare” 
allegation does not merit an examination of IRS 
officials. Rather, he must present credible evidence 
(albeit circumstantial) to support the allegation.

With the French in retreat, Pedro Mendedez de 
Aviles raised the Spanish flag. It was a shame for the 
French that Greg McLaughlin was not there to teach 
them a thing or two about “Partnership” (or rather, 
Partnership Taxation). Mr. McLaughlin highlighted 
the codification of the economic substance doctrine 
in IRC § 7701(o) and the now-statutory conjunctive 
test. As shown by his case summaries, courts do 
not hesitate to destroy a partnership’s tax shelters 
under the doctrine (perhaps as easily as the British 
destroyed the Spanish mission on the Island). 

In 1763 Spain ceded Florida to Britain in the 

Treaty of Paris. The island soon became a haven for 
English loyalists during the American Revolution. 
(Could the Island be the first “tax shelter” for Euro-
peans seeking to escape U.S. taxation?) Today, would 
the transfer of the state of Florida be subject to the 
“gift tax”? Just ask William Keenen. At the Ullman 
Review, Mr. Keenan gave updates on estate and gift 
tax developments, especially Rev. Proc. 2014-18. This 
Revenue Procedure provides that an executor may file 
an untimely estate tax return and, without having 
to apply for a private letter ruling, elect portability.

Like another revision of the Offshore Voluntary 
Disclosure Program, the Spanish came back to Ame-
lia Island. And like the Spanish, Datan Dorot and 
Abrahm Smith were back at the Island to provide 
updates on yet another revision to the OVDP. They 
explained the new “easier” Streamlined Procedures 
and the even more severe miscellaneous offshore 
penalty (50%!). If only the IRS were as lenient to U.S. 

continued, next page

Scott L. Olson, President 
Atlantic Financial Advisors, LLC,  
Registered Investment Advisor 

 

(321) 751-5599  /  (800) 779-4744 
 

Scott@AtlanticFinancialAdvisors.com 
 

3682 North Wickham Rd, Suite C,  Melbourne, FL 32935 
 

Securities offered by  Financial West Group. Member Finra/SIPC 
Securities NOT FDIC INSURED, NOT BANK GUARANTEED, and MAY LOSE VALUE 

Atlantic Financial Advisors LLC not affiliated with FWG 
 

Proud sponsor of the  Florida Bar Association 

“Substantially Discounted”              
Roth-Conversion 

 

- Save 40-60% of the income-tax on Roth-Conversions  
using IRS Required Fair Market Valuations. 

 

- Reduce Estate-Tax on IRAs by 40-60%. 
 

- Convert highly taxed IRAs into tax-free Roth income. 



Page 28

 Volume XXX, No. 1  Tax Section Bulletin Fall 2014

taxpayers as the Spanish. In 1783 all British inhab-
itants of Florida had to swear allegiance to Spain 
or leave within 18 months. Unfortunately, the IRS 
does not abate penalties for taxpayers in exchange 
for their expatriating. In fact, they’ll need a good tax 
attorney if they do. 

In 1812, a group of renegades raised both the “Pa-
triots of Amelia Island” flag and Old Glory. These 
“locals” were tough, but they only lasted a year. At 
the Ullman Review, Steve Hogan and French Brown 
peppered the audience with numerous “SALT” up-
dates and reminded us that Florida’s “State and Local 
Tax” is far more resilient. If the Patriots of Amelia 
Island hung were around today, they should beware 
the recent Florida Supreme Court decision finding 
that long-term lessees may be considered equitable 
owners and thus subject to an ad valorem tax.

After the Patriots, the Spanish were back (again) 
and Fernandina Beach was filled with smugglers of 
slaves, liquor, and luxury goods. Fortunately for Al-
fredo Tamayo, his international clients are far more 
tax-compliant and humane. At the Ullman Review, 
Mr. Tamayo reviewed the updates to the Foreign Ac-
count Tax Compliance Act and the traps inherent in 
the “inheritance tax” of IRC § 2801. 

For a short time, Gregor MacGregor seized a Span-
ish fort on the island with 55 musketeers and raised 
the “Green Cross of Florida” flag. While Andrew Comi-
ter’s clients may be just as enterprising, they probably 
do not have a posse as loyal or as well-armed as Mr. 
MacGregor’s. Regardless, attorneys attending the 
Ullman Review bene-
fited from Mr. Comiter’s 
updates on “Individual 
Taxation.” He had good 
news for same-sex cou-
ples and bitcoin holders. 
Same-sex couples may 
file amended federal in-
come tax returns if they 
were legally married 
in a state or country 
that recognizes their 
marriage (even if they 
reside in a state that 
does not) and the FBAR 
does not cover bitcoins.

With the Spanish 
gone (again), Mexican 
rebels took over. Like-
wise, next in queue with 
the latest in Ethics and 
Taxation, was none oth-
er than Michael “the 
Good Rebel of the West 
(Palm Beach)” Lampert. 

Mr. Lampert provided examples of “what thou shall 
not do.” For instance, The Florida Supreme Court 
imposed a 1-year sanction and 2 years probation on 
an attorney who failed to file and pay her own taxes 
for 9 years. 

Confederate Sympathizers followed Mexico. How-
ever, the Southern Cross was swiftly removed after 
Union gunboats took over during the Civil War. The 
Stars and Stripes flew high over Amelia again in 
1862. 

Under the same flag and on the same Island 152 
years later, Jordan August presented S corporation 
tax updates. Daniel Hudson explained the 3.8 percent 
Surtax, and Chris Callahan presented Outbound 
International Tax updates. Mr. August highlighted 
Rev. Proc. 2013-30 that consolidated 5 prior rulings so 
there is now only one procedure to request relief from 
late S corporation elections. Mr. Hudson summarized 
updates to and noted that regulations concerning the 
Net Investment Income Tax became effective as of 
January 1, 2014. Mr. Callahan, along with other im-
portant insights, indicated that the Transfer Pricing 
Audit Roadmap released by the IRS is practical—not 
official—guidance (and perhaps suggests the IRS is 
aggressively pursuing transfer pricing). 

Finally, Maria Ferrao presented “Do’s and Don’ts of 
Charitable Contributions” and ended the Review on 
a perfect note. She reminded us that giving has its 
(tax) rewards, and beauty and opportunities abound 
in Florida. (Check out the Collier Collection of Auto-
mobiles in Naples if you’re not convinced!). 
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Schedule of Events
THURSDAY, JANUARY 8, 2015

7:30 a.m. – 8:45 a.m. Registration and Continental Breakfast

8:45 a.m. – 9:00 a.m. Introduction and Opening Remarks by FICPA/Fla Bar Conference Co-Chairs
 Lawrence J. Chastang, CPA/Managing Partner of International Services/CliftonLarsonAllen LLP/Orlando, FL
 Shawn P. Wolf, Esq./Shareholder/Packman, Neuwahl & Rosenberg/Coral Gables and Boca Raton, FL

9:00 a.m. – 9:50 a.m. Current Developments in International Taxation – Outbound Update
 Larry R. Kemm, Esq./Harrison Kemm P.A./Tampa, FL
 This session will review current U.S. developments in “outbound” international taxation and will provide a comprehensive 

overview of all key statutory, regulatory, administrative, judicial and related authorities that occurred during the past 12 months.

9:50 a.m. – 10:40 a.m. How to Escape Houdini’s FIRPTA Straight Jacket—Before and After the Show!
 Robert F. Hudson, Jr./Partner/Baker & McKenzie LLP/Miami, FL
 Robert H. Moore/Partner/ Baker & McKenzie LLP/Miami, FL
 This session will focus on techniques for reorganizing out of ill-advised structures that normally would lead taxpayers to 

higher than necessary FIRPTA income and withholding taxes (and unnecessary US estate tax exposures) plus planning 
approaches that establish more tax efficient structures from inception.

10:40 a.m. – 11:00 a.m. Networking Break

11:00 a.m. – 11:50 a.m. FATCA, the OECD’s Global FATCA,  and the Fiduciary Industry: Current Challenges and Practical Next Steps
 Alfredo R. Tamayo, Esq./Packman/Neuwahl & Rosenberg, Coral Gables, FL
 Peter A. Cotorceanu, Esq./Partner/ Anaford AG/Zurich, Switzerland
 This presentation will focus on how FATCA is actually being implemented by the fiduciary industry and the challenges that 

lie ahead. It will address questions such as which FATCA rules apply to a given entity and how FATCA’s open questions are 
being answered in practice. It will also look ahead to FATCA’s reporting obligations, which go live in 2015, and key differ-
ences between FATCA and the OECD’s Common Reporting Standard (so-called “global FATCA”).

11:50 a.m. – 1:20 p.m. Lunch Speaker 
 Puerto Rico as an Investment Destination: Current Tax and Economic Incentives
 Rogelio J. Carrasquillo, Esq./Partner/Akerman LLP/New York
 Sherwin P. Simmons II, Esq./Partner/Akerman LLP/Tampa & Puerto Rico Government Official
 This session will provide an overview of the various tax and economic incentives available in Puerto Rico. This includes 

Act 20 for Export Services which provides tax incentives for companies that establish and expand eligible export services 
businesses in Puerto Rico and Act 22 for Individual Investors, which provides certain exemptions from local income taxes 
on particular gains realized or accrued after an individual becomes a resident of Puerto Rico. Our panelists will focus on 
providing participants an understanding of these incentives and Puerto Rico’s legal and tax framework.

1:20 p.m. – 2:10 p.m. Selected Effectively Connected Income Issues
 Seth J. Entin, Esq./Shareholder/Greenberg Traurig, P.A./Miami, FL
 The issue of whether a foreign individual or entity has income that is effectively connected with a trade or business in the United 

States is of great importance. This area, however, is filled with pitfalls and uncertainties. This presentation will tackle a series 
of interesting and difficult effectively connected income scenarios, and will also touch on some of the state tax ramifications.

2:10 p.m. – 3:00 p.m. Don’t Leave Home Without It (Tax Advice)
 Jonathan H. (Jason) Warner/Law Offices of Jonathan H. (Jason) Warner, P.A./Miami, FL
 A review of pitfalls and planning opportunities for nonresident aliens becoming U.S. tax residents and resident aliens leaving 

the United States.

3:00 p.m. – 3:20 p.m.  Networking Break

3:20 p.m. – 4:10 p.m. Ethical Issues in International Estate Planning for U.S. Lawyers
 Steven L. Cantor, Esq./ManagingPartner/Cantor & Webb P.A./Miami, FL
 Of the myriad ethical issues U.S. lawyers encounter on a day-to-day basis, those encountered by the international estate 

planning lawyer are particularly unique. In this session, we will discuss some of the important ethical issues for international 
estate planning lawyers, such as the unauthorized practice of law, aiding and abetting fraudulent or criminal activities, and 
representation of, and interaction with, foreign clients.

4:10 p.m. – 5:00 p.m.  Residence and Domicile—Off the Beaten Path
 Leslie Share, Esq./Shareholder/Packman, Neuwahl & Rosenberg P.A./Coral Gables and Boca Raton, FL
 Todd Rosenberg, Esq./Shareholder/Packman, Neuwahl & Rosenberg P.A./Coral Gables and Boca Raton, FL
 The purpose of this presentation is to review and consider certain often overlooked issues that arise in CPA and attorney 

practice in connection with foreign individuals who may become (or unknowingly have already become) U.S. income tax 
residents or U.S. estate and gift tax domiciliaries. Although the basic rules in these areas may be commonly known by tax 
practitioners, real-life client situations often require a comprehensive analysis of their unique facts and circumstances, es-
pecially in the subjective domicile law area. Such an analysis is crucial in an era when foreign individuals and their families 
often endure economic and social turmoil in their home countries, and the Internal Revenue Service has enhanced abilities 
to locate and consider foreign-related tax issues. We will focus upon how to approach and document these client situations 
from both a technical and practical standpoint.

5:00 p.m. – 6:30 p.m. Reception – Sponsored by Trident Trust



FRIDAY, JANUARY 9, 2015

8:00 a.m. – 8:30 a.m. Continental Breakfast

8:30 a.m. – 9:20 a.m. Current Developments in International Taxation: “Inbound” Update Including Global Compliance 
Developments

 William M. Sharp, Sr., Esq./Sharp Partners P.A./Tampa, FL/San Francisco, CA/Zurich, Switzerland; 
Washington, DC

 This session provides an overview of all key statutory, regulatory, administrative, judicial and related authorities’ changes that 
have occurred during the past 12 months, including a segment dealing with relevant portions of foreign law developments 
as well as an update of the ongoing IRS/DOJ’s efforts in combating global tax noncompliance and bank secrecy.

9:20 a.m. – 10:10 a.m. Representing the Mexican Client Investing in the U.S. and Advising the U.S. Client Investing in Mexico
 Abel Mejía Cosenza, Esq./Partner/ Sanchez Devanny Eseverri S.C./Mexico
 Manuel E. Tron/Partner/Manuel Tron SC/Mexico City
 This presentation will review the tax and related issues relevant to tax efficient structuring of Mexican inbound and outbound 

investment. 

10:10 a.m. – 10:30 a.m.  Networking Break

10:30 a.m. – 12:10 p.m. Panel on Miscellaneous Civil and Criminal Procedural Issues
 Robert E. Panoff, Esq./Panel Moderator/Tax Litigator/Miami, FL& Select IRS and law enforcement speakers
 This panel continues its tradition of providing up-to-the minute information regarding civil and criminal international tax pro-

cedural issues affecting everyday tax practitioners and their clients. Greater emphasis will be placed on taxpayers within the 
jurisdiction of the IRS’s Small Business Self Employed operating division, but the panel  will also discuss issues affecting 
taxpayers within the Large Business and International operating division.

12:10 p.m. – 1:30 p.m. Lunch Speaker
 Update from Washington DC with a Focus on BEPS & Beyond
 Robert B. Stack/Deputy Assistant Secretary/International Tax Affairs
 This presentation will give an update on US Government highlights on areas on interest with special emphasis on the BEPS 

initiative in the coming years.

1:30 p.m. – 2:20 p.m.  Using a DISC corporation to Reduce U.S. Income Tax on U.S. Exports
 Neal J. Block/Senior Counsel / Baker & McKenzie LLP/Chicago, IL
 The presentation will first summarize the DISC tax saving opportunities and requirements as set forth in sections 991-997 

of the Internal Revenue Code and accompanying regulations. It will then discuss various ownership structures which may 
maximize the U.S. tax savings from using a DISC.

2:20 p.m. – 2:35 p.m. Networking Break

2:35 p.m. – 3:25 p.m.  Inbound U.S. Tax Planning (and Hidden Traps) With Inversions
 Jeffrey Rubinger, Esq./Partner/Bilzin Sumberg/Miami, FL
 Summer A. LePree, Esq./Partner/Bilzin Sumberg/Miami, FL
 The presentation will briefly discuss Section 7874 and the legislative intent behind the enactment of the statute. It will then 

focus on (i) the U.S. tax planning opportunities, such as avoidance of FIRPTA and U.S. withholding tax on payments of 
FDAP income, and (ii) the potential hidden traps, such as treaty override and estate tax situs issues, arising in the inbound 
context when foreign taxpayers engage in so-called inversion transactions.

3:25 p.m. – 4:15 p.m.  FATCA - Forms Are Totally Changing Again
 Renea M. Glendinning, CPA/Shareholder/Kerkering, Barberio & Co./Sarasota, FL 
 Arthur J. Dichter, Esq./Partner/Cantor & Webb P.A./Miami, FL
 This presentation will provide an update on the changes in existing forms and the forms that have been newly created in 

compliance with FATCA.

Schedule of Events



A $25 service fee applies to all requests for refunds. Requests must be in writing and postmarked no later 
than two business days following the live course presentation or receipt of product. Registration fees are non-
transferrable, unless transferred to a colleague registering at the same price paid. Registrants who do not 
notify The Florida Bar by 5:00 p.m., January 2, 2015 that they will be unable to attend the seminar, will have an 
additional $90 retained. Persons attending under the policy of fee waivers will be required to pay $90.

A block of rooms has been reserved at the JW Marriott, at the rate of $289 single/double occupancy. To make 
reservations, call the JW Marriott directly at (800) 228-9290. Reservations must be made by 12/17/14 to assure 
the group rate and availability. After that date, the group rate will be granted on a “space available” basis.

REFUND POLICY

HOTEL RESERVATIONS

CLER PROGRAM
(Max. Credit: 17.5 hours)

General: 17.5 hours
Ethics: 1.0 hour

CERTIFICATION PROGRAM
(Max. Credit: 17.5 hours)

International Law: 17.5 hours
Tax Law: 17.5 hours

Seminar credit may be applied to satisfy CLER / Certification requirements in the amounts specified above, not to exceed 
the maximum credit. See the CLE link at www.floridabar.org for more information.

Prior to your CLER reporting date (located on the mailing label of your Florida Bar News or available in your CLE record 
on-line) you will be sent a Reporting Affidavit if you have not completed your required hours (must be returned by your 
CLER reporting date). 
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Register me for the 33rd Annual International Tax Conference
ONE LOCATION: (190) J.W. MARRIOTT HOTEL, MIAMI, FL (JANUARY 8 - 9, 2015)

TO REGISTER OR ORDER AUDIO CD OR COURSE BOOKS BY MAIL, SEND THIS FORM TO: The Florida Bar, Order Entry 
Department, 651 E. Jefferson Street, Tallahassee, FL 32399-2300 with a check in the appropriate amount payable to The Florida 
Bar or credit card information filled in below. If you have questions, call 850/561-5831. ON-SITE REGISTRATION, ADD $25.00. 
On-site registration is by check only.

Name ____________________________________________________ Florida Bar # __________________________

Address _______________________________________________ Phone: (   ) __________________________

City/State/Zip ___________________________________________________________________________________

E-mail* ____________________________________________________  Asst. Email __________________________

*E-mail address required to receive electronic course material and will only be used for this order.
AJC: Course No. 1872R

ELECTRONIC COURSE MATERIAL NOTICE: Florida Bar CLE Courses feature electronic course materials for all live presentations, live 
webcasts, webinars, teleseminars, audio CDs and video DVDs. This searchable electronic material can be downloaded and printed and is 
available via e-mail several days in advance of the live presentation or thereafter for purchased products. Effective July 1, 2010.

REGISTRATION FEE (CHECK ONE):
 Member of the Tax Section: $625
 Non-section member: $680
 Call to receive Group discount: 
 15% (5-7 attorneys)    20% (8 or more)
 Full-time law college faculty or full-time law student: $385
 Persons attending under the policy of fee waivers: $90
 Members of The Florida Bar who are Supreme Court, Federal, DCA, circuit judges, county judges, magistrates, judges of compensation claims, full-time 

administrative law judges, and court appointed hearing officers, or full-time legal aid attorneys for programs directly related to their client practice are eligible 
upon written request and personal use only, complimentary admission to any live CLE Committee sponsored course. Not applicable to webcast. (We reserve 
the right to verify employment.)

METHOD OF PAYMENT (CHECK ONE):
 Check enclosed made payable to The Florida Bar
 Credit Card (Fax to 850/561-9413.)

	  MASTERCARD  VISA  DISCOVER  AMEX  Exp. Date: ____/____ (MO./YR.)

Signature: _____________________________________________________________________________________

Name on Card: ______________________________________________  Billing Zip Code: ____________________

Card No. ______________________________________________________________________________________

 Enclosed is my separate check in the amount of $60 to join the Tax Section. Membership expires June 30, 2015.

 Please check here if you have a disability that may require special attention or services. To ensure availability of appropriate 
accommodations, attach a general description of your needs. We will contact you for further coordination.

COURSE BOOK — AUDIO CD — ON-LINE — PUBLICATIONS
Private recording of this program is not permitted. Delivery time is 4 to 6 weeks after 1/9/15. TO ORDER AUDIO CD 
OR COURSE BOOKS, fill out the order form above, including a street address for delivery. Please add sales tax. Those 
eligible for the above mentioned fee waiver may order a complimentary audio CD in lieu of live attendance upon written 
request and for personal use only.
Please include sales tax unless ordering party is tax-exempt or a nonresident of Florida. If tax exempt, include documenta-
tion with the order form.

❑  AUDIO CD (1872C)
(includes Electronic Course Material)
$625 plus tax (section member)
$680 plus tax (non-section member)
+ TAX $______ TOTAL $ _______

❑  COURSE BOOK ONLY (1872M)
Cost $60 plus tax
(Certification/CLER credit is not awarded for the 
purchase of the course book only.)

+ TAX $______ TOTAL $ _______

Registration

Webcast: Section members: $725
 Non-section members: $780

To register visit: http://tinyurl.com/FloridabarCLE1872R

International registrants contact: 
  Lawrence J. Chastang at (407) 802-1200 for information
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