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Message from the Chair:

“Cruising” into the New Year
Michael A. Lampert, Esq., West Palm Beach, FL

diverse list of topics. 

Our nationally recognized tax moot court competition 
is coming along well. Special thanks to the moot court 
competition chair Eric J. Hall and vice chairs David 
K. Greider and Micah G. Fogarty as well as past chair 
Mitchell Horowitz who is serving as a special advisor 
to the moot court competition. If you would like to help 
judge the early competition rounds, let one of the Pro-
gram Chairs know.

Our Section’s website continues to improve, thanks 
to the able leadership of chair Jennifer Wioncek, and 
vice chairs, Steven Hadjilogiou, Cristen Conley Keane 
and Ian C. White. Regular additions to content are be-
ing made so that our Section website is a resource not 
only for the upcoming schedule of activities of the Tax 
Section, but for general tax law topics too.

Please mark your calendar for April 24 - 26, 2013, 
when we will hold our annual meeting at the Gaines-
ville Hilton at the University of Florida. While plans 
are still being finalized, we plan to hold our traditional 
Section meetings on Friday, April 26, 2013 and an out-
standing seminar chaired by Richard B. Comiter and 
Lauren Y. Detzel on Saturday. Saturday evening will 
be our formal dinner where we will award the Gerald 
T. Hart Outstanding Tax Attorney of the Year Award to 
Professor Dennis Calfee. The University is also work-
ing with us to make this what we hope will be the best 
attended annual meeting ever. And yes, for those of you 
who actually attended U.F. – your Chair not being one 
of them – there will be some special activities for you, 
but the weekend is for everyone!

If you would like to get more involved, whether it 
is writing articles or regulation comments, seminars, 
moot court, section administration (web, social media, 
PR, etc.), or one of the many other activities, please let 
Janette McCurley (our Chief of Staff) or me know. And 
if you would like to get more involved but are not sure 
in what capacity, let me know that too.

I hope to see you at the Port of Miami the afternoon 
of February 1, 2012. n

The year is in full swing and a lot 
is happening in the Section. First and 
most exciting is the inaugural Tax 
Section Cruise. The cruise was ini-
tially planned to take the place of our 
traditional January Director’s meet-
ing. We quickly sold out our 25 cabin 
block. With such a great response we 
decided to open up the cruise to all Tax 
Section members and sponsors, as well 

as for their families and guests. The cruise leaves from 
the Port of Miami late afternoon on Friday, February 1, 
2013 on the Majesty of the Seas, a Royal Caribbean ship, 
for a three night cruise, returning very early Monday 
morning. In addition to the regular ship’s activities, we 
hope to have some special section only events. We have 
negotiated the same rate as can be obtained on the in-
ternet. But you need to reserve now by calling Manuel 
Munoz, Royal Caribbean Certified Groups Vacation 
Planner at 1-800-465-3595 Ext. 1-13412. Please book 
using this number and be sure to identify yourself as a 
member of the Florida Bar Tax Section.

Our Fall meeting at the Hyatt Regency Orlando 
International Airport went well. The Seminar “S, K, 
C, and J - Making Cent$ Out of the Alphabet Soup: 
Advanced Themes in Entity Selection and Operations” 
was outstanding. In case you missed it, I encourage you 
to purchase the program. This was an advanced level 
program that addressed many tips and traps of entity 
operation; it was far more in depth than the usual basic 
entity selection seminar. Thank you to Program Chair 
and Education Division Director Mark Brown, Education 
Division Director Andrew Huber and Assistant Program 
Chair James Schmidt for a fantastic seminar.

We continue to provide value for your $50 Section 
dues. In addition to the articles in this Bulletin, as I 
write this we have already held four free (for section 
members) lunch time phone seminars on diverse topics. 
There are at least ten additional programs scheduled. 
Please check the Section website for dates and topics. 
These lunch seminars have excellent speakers and a 

Visit our section website:
www.FloridaTaxlawyers.org
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Message from the Chair-Elect
By Joel D. Maser, Esq., 

Greenberg Traurig, P.A.

While I look forward to serving as 
the Chair-Elect and working with 
Chair, Michael Lampert and Chair-
Elect Designate, Cristin Keane dur-
ing the upcoming year, planning is 
well underway for the Tax Section’s 
2013-2014 fiscal year. Increasing 
attendance and participation at Tax 
Section sponsored events is one of 
my principal goals for the upcoming 
year. The Section has been collect-
ing attendance data for its meetings 

and seminars for the past several years. We hope to use 
this data as a planning tool to help identify those locales, 
subjects and projects that have generated the most wide-
spread interest and participation among, and benefits 
to, Section members. Meeting locations, seminars and 
other activities of the Section will be selected with this 
objective in mind. 

The Section will once again return to Amelia Island 
Plantation for its organizational meeting. The meeting 
will be held July 4th -7th.. The Section should be one of 
the first groups to enjoy the Resort’s new renovation. 
The renovation includes an expansion of the hotel and 

meeting space, a large new two-tier pool as well as new 
and diverse dining options. I encourage everyone to 
start making their plans now. A meeting announcement 
with the details will follow shortly. The fall meeting is 
expected to be held in Miami and the spring meeting in 
Orlando, although the venues and dates have not yet 
been finalized. As the dates are finalized we will notify 
everyone. A strong CLE program is key to any success-
ful meeting. Our fall meeting is currently expected to be 
coupled with a program addressing the latest tax issues 
involving real property investment and development. 
Florida’s economy has always been dependent on real 
estate investment and this type of program has histori-
cally drawn excellent attendance. Of course, given the 
current “fiscal cliff” negotiations and the potential of 
significant tax legislation, the nature and the timing of 
our CLE programs will be flexible so the Section can be 
responsive to its members with programs geared to any 
legislative changes.

Lastly, I encourage everyone to let me know in which 
positions they would like to serve and, most importantly, 
their ideas for projects for the Section to undertake. I 
appreciate, and will need, everyone’s support and as-
sistance for the upcoming year.n
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Special Thanks to the 2012-2013 Tax Section Sponsors
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continued, next page

Taxation of a Profits Interest in a Partnership
By Daniel B. Harris, J.D., LL.M., Sarasota, FL1

The “carried interest issue” has become more prevalent 
in the media, largely due to hedge fund and private eq-
uity managers receiving hundreds of millions of dollars 
from partnerships in respect of their profits interest, 
taxed at a very low capital gains rate. Some people argue 
that this represents a conversion of ordinary income 
into capital gains. More recently still, the issue was 
highlighted during the 2012 Presidential campaign due 
to Mitt Romney benefiting from the current regime of 
carried interest taxation. With the looming “fiscal cliff” 
at the time of writing this article, it appears that the 
stage may be set for comprehensive tax reform in the 
near future. If such is undertaken, a likely candidate for 
reform is the treatment of carried interests. However, it 
is highly speculative whether tax reform on a grand scale 
will actually materialize, or whether such will include 
reform of carried interest taxation. 

Many practitioners favor using carried interests as 
a form of compensation planning for a general partner 
(“GP”) providing services to a partnership to take advan-
tage of preferential capital gains rates. The technique is 
equally effective with a multi-member LLC, which unless 
it makes a contrary election, is treated as a partner-
ship for tax purposes. While Florida may not be a hub 
for hedge funds or private equity, there is a significant 
amount of real estate development and investment, 
which can be structured so the GP benefits from lower 
capital gains rates.

This article will first address the current regime of tax-
ing a profits interest in a partnership. Second, whether 
or not the characterization of income from a profits 
interest is proper and generally consistent with policy 
goals of partnership taxation. Third, the possibility of tax 
reform affecting profits interest taxation, and a review 
of various proposals each designed to achieve equality 
in the taxation of such interests. Finally, this article 
will present a brief discussion of planning concerns 
and techniques that achieve similar tax consequences 
as the current regime of profits interest taxation. [Note: 
This article uses the terms “profits interest” and “car-
ried interest” interchangeably. Unless otherwise noted, 
all section references used herein refer to the Internal 
Revenue Code of 1986, as amended, (the “Code”).]

I. Current Regime of Profits Interest 
Taxation

The profits interest is also known as, a “carry,” “carried 
interest,” “promote,” and “promoted interest.” Service 
partnerships frequently issue a profits interest to a GP 
who will contribute significant managerial services to 
the partnership in the future, but who will contribute 

only a small portion of capital to the partnership. This 
arrangement commonly occurs in hedge funds, private 
equity firms, and real estate development partnerships 
among others. 

The typical structure is known as the “two and twenty.” 
GP receives a yearly management fee equal to 2% of all 
partnership capital from the limited partners (“LPs”).2 
The Code characterizes the management fee as ordinary 
income, and the GP may deduct any normal business 
expenses otherwise allowable.3 In any year that the 
partnership disposes of assets at a gain, it makes alloca-
tions in accord with the partnership agreement, which 
will specify a “hurdle rate,” normally around 8%.4 LPs, 
who contribute the overwhelming majority of capital 
to the partnership, are entitled to all profit allocations 
up to the hurdle rate threshold; once profits exceed the 
hurdle rate, then the GP is entitled to a 20% allocation 
of any further profits, while the LPs are entitled to an 
allocation of 80% of such.5 Under the Code, this payment 
to the GP (the carried interest) is a distributive share, 
the character of which is usually long-term capital gains 
as determined by the nature of the assets disposed of 
by the partnership.6 Obviously, the carried interest is 
only effective at lowering taxes as long as capital gains 
rates are lower than ordinary income rates, which has 
not always been the case.7 Additionally, the partnership 
agreement may direct that the GP must repay in later 
years, amounts previously paid (known as the clawback), 
if the partnership does not meet agreed profit targets.8 

The issue of how the receipt of a profits interest itself is 
properly (and some would argue fairly) valued and taxed 
under § 83 is a different matter; hinging upon whether 
the interest is substantially nonvested when granted.9 
Section 721 provides for nonrecognition treatment upon 
a partner transferring property to a partnership; how-
ever, it does not address the contribution of services to 
a partnership.10 Case law struggled with the concept 
of how to apply this principle in valuing and taxing a 
profits interest at the time of receipt.11 Eventually the 
Service issued two Revenue Procedures shedding light 
on this area, Rev. Proc. 93-2712 and Rev. Proc. 2001-4313. 
Subsequently, the Service issued proposed regulations14 
affecting the analysis of a profits interest that will make 
Rev. Proc. 93-27 and Rev. Proc. 2001-43 obsolete; however, 
those regulations have not been finalized, therefore this 
article will ignore the proposed regulations.

Rev. Proc. 93-27 § 4.01, creates a safe harbor providing 
that a person’s receipt of “. . . a profits interest for the 
provision of services to or for the benefit of a partner-
ship in a partner capacity or in anticipation of being 
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a partner . . .” is not a taxable event.15 It details three 
situations where receipt of a profits interest is taxable.16 
First, when the profits interest relates to a substantially 
certain stream of income from partnership assets like 
high-quality debt securities or a high-quality net lease.17 
Second, if the interest is disposed of within two years 
of receipt.18 Third, if the interest is in a publicly traded 
partnership, as defined by § 7704(b).19

Rev. Proc. 2001-43 clarified Rev. Proc. 93-27, by clearly 
stating that if a service provider partner receives from a 
partnership an interest that is substantially nonvested, 
then the partner will be treated as receiving the inter-
est on the date of the grant as long as three criteria are 
met.20 First, the service provider and the partnership 
must treat the service provider as the owner of the in-
terest from the date of the grant, including the service 
provider taking account of the distributive share from 
the partnership on their yearly income tax returns, from 
the date of the grant.21 Second, upon either the grant 
of the interest or when such becomes substantially 
vested, neither the partnership nor any partners de-
duct any amounts in respect of the interest as wages or 

compensation.22 Third, all other conditions of Rev. Proc. 
93-27 are satisfied.23 Therefore, if Rev. Proc. 2001-43 is 
satisfied, the likelihood that a profits interest would be 
valued upon receipt at or near zero dollars is high. This 
is important because the value when received is taxed 
at ordinary income rates, and all future income flowing 
from the interest is taxed at capital gains rates.

II. Profits Interest Income – 
Proper Characterization or Character 
Conversion?

One of the most consistent principles of our taxation 
system is to discourage the conversion of ordinary in-
come to capital gains. When tax planning successfully 
achieves this conversion, the taxpayer ends up with a 
greatly reduced tax liability. It is easy to see that such 
a situation violates principles of horizontal equity, when 
two taxpayers engaged in similar activities are subject 
to different tax regimes. In fact, this is the greatest 
criticism of the carried interest. However, the Code also 
largely supports the aggregate theory of partnerships 
as a policy, where the partners are treated as owning 
a proportional amount of each partnership asset and 
liability. These policies are at odds with one another, 
and easy arguments can be made that carried interests 
should be taxed wholly in accordance to one principle 
or the other. 

However, it is important to examine all of the factors 
surrounding carried interest. Admittedly, the GP is a 
service partner, one who provides little capital to the 
partnership. Certainly, a portion of the eventual carried 
interest is in respect of the services provided, and thus 
is most logically considered deferred wages. The GP 
receives two large benefits from the current treatment 
of the carried interest: (i) the tax advantage of capital 
gains treatment over ordinary income; and (ii) the ben-
efit of deferral of taxes on wages due to the time value of 
money.24 The difficulty lies in determining what portion 
of the carried interest is actually service income (wages) 
versus investment income (profit). 

Even a staunch opponent to current carried interest 
treatment must admit a very large and real risk, that 
the partnership may never pay the GP in respect of the 
carried interest. This could occur if the partnership is 
not profitable or does not beat the hurdle rate.25 Ad-
ditionally, there is the risk that the carried interest (or 
a portion thereof) paid in one year may be subject to a 
clawback by the partnership in later years that are not 
profitable. These risks bear no correlation to salary or 
hourly compensation. In these ways, the GP’s interest 
is often compared to “founder’s shares,” which receive 
capital gains treatment when disposed.26 Clearly, well-
established tax policies are at odds, and treating the 
carried interest entirely as a distributive share or re-
characterizing it to entirely ordinary income treatment 
does not represent the economic realities of the situation.
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III. Likelihood of Tax Reform and 
Proposals Addressing Profits Interests

Following is a brief review of various proposals for 
carried interest reform:

i. Proposed Code Section 710
Now more than ever, many arguments are made for 

a hybrid approach for treatment of the profits inter-
est. The proposal that gained the most traction but 
ultimately failed to be enacted is proposed § 710. The 
scheme under proposed § 710 identifies an Investment 
Services Partnerships Interest (“ISPI”) as one where a 
partner provides a substantial quantity of investment 
advice relating to specified assets such as securities, 
investment real estate, commodities and derivatives.27 
Any distributive share flowing from an interest falling 
into this category is treated 25% as a true distributive 
share retaining pass-through (likely capital gains) char-
acter; the remaining 75% is recharacterized as ordinary 
income.28 While this method provides clarity and is 
administratively easy for the Service to implement, it 
leaves much to be desired. The 25/75 split is arbitrary 
and in any specific partnership may come close to the 
economic realities, or may be very far from reality. If the 
goal of reforming the carried interest is in fact horizontal 
equity, then perhaps a scalpel is a better tool than an 

axe. The more precise approach from a policy standpoint 
is to separate what part of the carried interest is service 
income, what part is investment income – and tax each 
accordingly. 

ii. Bifurcation: Estimation of Services Through 
Capital Accounts

The bifurcation approach splits the compensation 
earned by the GP into a service piece and investment 
piece on a yearly basis, by using estimates from the 
partnership’s already existing capital accounts.29 Any 
amount treated as service income in a given year is 
taxed at ordinary income rates, but is also considered 
reinvested into the partnership effecting characteriza-
tion in later years. Therefore, incomes flowing from such 
reinvestments are taxed at capital gains rates. The issue 
with applying such a rule is that partnerships value 
assets differently between partnerships engaged in dif-
ferent businesses (hedge fund, private equity, investment 
real estate etc.) and amongst partnerships engaged in 
the same business. Even the manner that partnerships 
employ mark-to-market valuation varies. This is largely 
due to the particular assets a partnership owns. Liquid 
assets typically owned by hedge funds are easier to 
correctly value by their nature, versus illiquid assets 
in private equity and investment real estate that are 

continued, next page
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difficult to value until a realization event.30 
The bifurcation approach would be difficult for the 

Service to administer and burdensome for taxpayers 
of some partnerships (as in private equity, where book 
valuations are not revisited annually). Furthermore, this 
approach actually increases the payout to the GP above 
the standard 20% carry because the annual reinvest-
ments become characterized as capital gains prior to a 
realization event; partnerships with long holding periods 
would disfavor such an approach or be forced to alter 
their “deal” on the front end reducing the percentage of 
the profits interest.31 As such, this approach would be 
met with significant opposition by private equity and 
investment real estate partnerships.

iii. Cost-of-Capital: Using Imputed Interest 
Rates to Estimate Services

Another approach is to create the legal fiction that the 
GP purchased a 20% capital interest in the partnership, 
with an interest-free nonrecourse loan from the LPs.32 
The fiction creates a scenario where the capital interest 

is treated the same way as a profits interest. When the 
partnership has profits, the GP is entitled to an alloca-
tion of such. On the other hand, if there are losses, the 
GP has no liability because the loan is nonrecourse. 
Section 7872 imputes interest related to the loan to the 
GP, which the Code treats as forgiven by the LPs and 
thus taxed as ordinary income.33 This charge to the GP of 
the imputed interest is the “cost-of-capital charge.”34 An 
interest rate is used to approximate the services income 
and basis increases by the “cost-of-capital charge.” Sub-
sequently, when a realization event occurs, the amount 
realized is reduced by basis creating the capital gains 
tax base, and this tax base represents the investment 
income. Both characterization and timing issues are 
addressed under this approach in ways that align with 
existing broad policies of partnership taxation.

One difficulty in employing this method is how to 
calculate an interest rate that appropriately reflects the 
risk present in the GP’s interest, but allows room for ac-
tual profit upon a realization event as well. An additional 
problem is the annual charge of imputed interest; it oc-
curs whether the partnership is profitable or suffering 
losses. This amounts to introducing principles of accrual 
taxation where traditionally they are not present.35 

A modified version of this approach has been suggested 
that allows deferral of the annual interest charges until 
a partnership realization event occurs.36 Even then, the 
cost-of-capital charge would be limited to the profit al-
location the partnership makes to the GP.37 Connecting 
how the service income is measured to profitability pro-
vides a better measure for the GP’s services and efforts.38 
Additionally, the “accrual” issue is avoided entirely.39

IV. Planning Concerns
Uncertainty in the Code is the enemy of confidence 

in tax planning. If the gap is closed between ordinary 
income and capital gains rates, then use of the profits 
interest for compensation planning dramatically loses 
viability and effectiveness. If Congress enacts legisla-
tion that specifically addresses profits interests, then 
the benefit of compensation planning using such will 
depend upon the methodology taken by new law. The hy-
brid approaches mentioned above still allow for various 
levels of favorable tax treatment to the service partner 
when contrasted with a complete recharacterization to 
ordinary income, although the benefit is clearly reduced 
compared to the status quo. In existing partnerships 
using a carried interest, the advising practitioner must 
consider the tax consequences under any new regime 
enacted, versus restructuring the agreement. 

Of course, the structure of compensation for a manager 
may initially be designed to avoid the carried interest 
classification (and thus any new unfavorable regime 
that may become law) entirely, but maintain similar 
tax consequences as the status quo of carried interest 
treatment. For example, the entity could issue to the 
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manager: founder’s shares, stock options, or even a con-
tingent promissory note (where interest rates are fixed 
to allow a return to the LPs in the amount that would 
have been the hurdle rate).40n

daniel B. Harris, J.d., ll.M. is a tax attorney in Sara-
sota, Florida who practices primarily in the areas of estate 
planning & administration, tax controversy, probate & 
trust litigation, and business law. He is a Resident at Law 
with The Law Office of Taso M. Milonas, P.A. Daniel has 
an LL.M. in Taxation from University of Miami School of 
Law, a J.D. from the University of Florida Levin College 
of Law, and a B.A. in Criminology from the University of 
Florida with a Double Minor in Classical Studies and 
Anthropology.

Endnotes:
1 The author would like to thank Taso M. Milonas, J.D., LL.M., B.C.S., 
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Turning Lead to Gold:
How to Obtain Pass-Through Status for 

“Per Se” Foreign Entities 
By Shawn P. Wolf, Esq. & Alfredo R. Tamayo, Esq. 

Packman neuwahl & Rosenberg,  Coral Gables, Florida

In our last article,1 we addressed why a U.S. income 
tax nonresident alien individual (“NRA”) 2 implement-
ing certain U.S. tax pre-immigration planning strate-
gies prior to relocation should keep in mind Treasury 
Regulation (“Reg.”) § 301.7701-3(d) (the “Relevancy 
Rules”).3 More specifically, we addressed the importance 
of ensuring that a Foreign Eligible Business Entity (a 
foreign business entity that is not on the “per se” cor-
poration list of Reg. § 301.7701-2) is “relevant” prior to 
an NRA filing Internal Revenue Service (“IRS”) Form 
8832, Entity Classification Election. Pre-immigration 
income tax planning is challenging because it requires 
“per se” foreign business entities to be restructured prior 
to the NRA relocating to the United States in order to 
gain U.S. tax efficiencies. NRA clients are either unable 
(e.g., due to local law restraints) or unwilling (e.g. due to 
costs or other non-tax related local law factors such as 
the desire for limited liability or shareholder anonym-
ity) to go through such restructuring, but they still want 
the “single level taxation” benefit that a pass-through 
entity provides. In such an instance, “dual incorporation” 
domestication planning may prove to be appropriate. 

“Dual incorporation” domestication planning requires 
that a foreign business entity “domesticate” into a cor-
poration that is treated as created or organized under 
the laws of one of the states in the Unites States, yet 
it retain its existence outside of the U.S. for local law 
purposes (if required for local country law purposes). By 
doing so, it becomes possible for the domesticated corpo-
ration to elect “S” corporation status, thus allowing for 
pass-through treatment for items of income, expenses, 
taxes paid (for tax credit purposes), and other items.4 On 
the other hand, the foreign business entity will remain 
in existence in its respective country and therefore will 
continue to provide all local country legal benefits of op-
erating the foreign business entity. This article discusses 
the legal bases for being able to achieve this planning.

Performing Tax Alchemy 
A “per se” foreign business entity will be classified as 

a foreign corporation for U.S. tax purposes.5 Its status 
must be that of a domestic entity for it to be eligible to 
election “S” corporation status.6 Thus, the problem: the 
NRA (soon to be a U.S. taxpayer) owner wants pass-
through treatment but has a “per se” foreign corporation. 

The first step in resolving this problem is to give the 

foreign corporation existence in the United States. In 
this regard, several jurisdictions have enacted provisions 
(generally referred to as either continuance, conversion or 
domestication statutes) that make it possible for a busi-
ness entity to be treated as created or organized under the 
laws of more than one jurisdiction at the same time (i.e., 
a dually chartered entity).7 Once formally domesticated 
(i.e. corporate existence in one of the states in the United 
States), the foreign entity will then have simultaneous 
existence both in the U.S. and in the foreign jurisdiction. 

Here is the magic: Treasury Regulations clarify that a 
business entity that is created or organized both in the 
United States and in a foreign jurisdiction is a domestic 
entity.8 U.S. law creates the tax fiction that the dually incor-
porated entity is now a “per se” domestic corporation, with 
no further review of any relevant facts and circumstances!

There Has to be a Catch, Right? 
Generally, where there is continuity of shareholder in-

terest and business enterprise (and subject to a number 
of other requirements), the reorganization provisions of 
the Internal Revenue Code (the “Code”) allow corpora-
tions and their shareholders to engage in certain tax-
free transactions in which the stock or assets of other 
corporations are acquired. The term “reorganization” 
includes, but is not limited to, a mere change in the 
identity, form, or place of organization of one corporation, 
however effected. 9 Accordingly, the “domestication” of 
a “per se” corporation should qualify as a non-taxable 
“F” reorganization. 

On the other hand (this is the catch), Code § 367(b) 
should be consulted to determine if there are any sur-
prise adverse U.S. tax consequences. One such adverse 
consequence may arise if the foreign entity has accumu-
lated earnings and profits. In such a situation, Code § 
367(b) could change an otherwise non-taxable “F” reor-
ganization into a taxable transaction by requiring each 
U.S. shareholder to include his or her allocable portion 
of such foreign entity’s earnings and profits in his or her 
income.10 The application of the rules of Code § 367(b) is 
beyond the scope of this article.

The Final Piece of the Puzzle
Once the “per se” foreign corporation “domesticates,” 

it is eligible to elect to be treated as an “S” corporation 
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under Code § 1361 assuming its shareholders are “eli-
gible” shareholders, and it otherwise meets all of the 
relevant rules and requirements.11 By electing to treat 
a “domesticated” corporation as an “S” corporation, the 
income earned by such corporation would (subject to 
certain exceptions, one of which is discussed below) 
pass-through to its shareholders and would no longer 
be subject to income tax at the “corporate” level (unlike 
a “C” corporation).12 Thus, a “domesticated” corporation 
electing “S” corporation status would achieve the goal of 
obtaining a single level of U.S. income tax. This structure 
would also avoid the additional reporting requirements 
of U.S. persons owning interests in a foreign entity.13 

 Care needs to be exercised when a corporation that 
was formerly a “C” corporation makes an election be to 
treated as an “S” corporation for U.S. tax purposes due 
to the potential applicability of special tax rules.14 Under 
one such rule, a “built-in gains tax” can result in a corpo-
rate level tax and a shareholder tax, if corporate assets 
that are appreciated as of the date of the “S” election are 
disposed of within ten (10) years of the “S” election.15 

Conclusion
In a situation where a single level of U.S. income tax 

is desired, an NRA should consider domesticating a 
“per se” corporation in which he or she is the beneficial 
owner so that such corporation is also recognized under 

the laws of a state of the United States. The resulting 
dually chartered entity (existing in a foreign jurisdic-
tion and under the laws of a state of the United States) 
should be treated as a domestic corporation for all U.S. 
tax purposes.16 After the conversion and once the NRA 
becomes a U.S. tax person, the dually chartered entity 
should be able to elect “S” corporation status, thus avoid-
ing the double taxation regime of a “C” corporation and 
possibly allowing for capital gains to pass-through and 
be subject to a lower tax rate (where applicable).17n 

shawn P. wolf is a shareholder with 
Packman, Neuwahl & Rosenberg in 
Coral Gables, Florida. He advises high 
net-worth individuals and closely held 
businesses in the areas of international 
and domestic taxation and interna-
tional and domestic estate planning 
including pre-immigration tax plan-
ning and expatriation tax planning. He 
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estate planning. He counsels high net-worth individuals 
and business owners, with a special emphasis on foreign 
investment in the United States and pre-immigration tax 
planning. He received his B.S. from Villanova University, 
his J.D. from the Shepard Broad Law Center at Nova 
Southeastern University, and his LL.M in estate planning 
from the Villanova University School of Law. Prior to be-
ing admitted to the Florida Bar, Alfredo was a Florida 
certified public accountant (CPA) who counseled clients 
in international tax planning and compliance issues. 

Endnotes:
1 Our prior article, “A ‘Relevant’ Pre-Immigration Tax Planning Issue”, can 
be found in the Spring/Summer 2012 edition of the Florida Bar Tax Section 
Bulletin. 
2 See Internal Revenue Code (“Code”) § 7701(b), which defines when indi-
viduals are considered resident aliens of the U.S. and nonresident aliens of the 
United States. 
3 A detailed summary of U.S. tax pre-immigration planning, which encom-
passes income, estate and gift tax, is beyond the scope of this article.
4 See Code § 1366 for the tax treatment of “S” corporation shareholders. See 
also Code §§ 1361 and 1362 for the requirements that must be met in order for 
a corporation to make an “S” corporation election and the mechanics of making 
the election. 

5 Reg. §§ 301.7701-2 and 301.7701-3 (the “Check-the-Box Regulations”) 
became effective in 1997. In general, the Check-the-Box Regulations allow 
taxpayers to choose the U.S. tax classification of a foreign business entity that is 
not on the “per se” corporation list of Reg. § 301.7701-2 (i.e. a Foreign Eligible 
Business Entity). If a Foreign Eligible Business Entity does not make an elec-
tion, certain default rules determine the U.S. tax classification of the entity. A 
Foreign Eligible Business Entity can be classified as: 1) a corporation when all 
members have “limited liability;” 2) a partnership when one or more members 
do not have “limited liability;” or 3) a disregarded entity when a single member 
owner does not have “limited liability.” A foreign business entity that is on the 
“per se” corporation list of the Check-the-Box Regulations must be so classified 
for U.S. tax purposes. Furthermore, Reg. § 301.7701-5 provides that a business 
entity (including an entity that is disregarded as separate from its owner) is 
foreign if it is not domestic.
6 See Code § 1361(b)(1) which requires a corporation that will be electing “S” 
corporation status to be a domestic corporation. Code §§ 1361 and 1362 contain 
other requirements that must be met in order for a corporation to be eligible to 
make an “S” corporation election. 
7 For example, see Fla. Stat. § 607.1801 (2012) and Del. Code tit. 8, § 388 
(2012). Delaware law clearly allows for corporate existence to continue in the 
foreign jurisdiction after it is domesticated.
8 Reg. § 301.7701-5. Furthermore, Reg. § 301.7701-2 provides that an entity 
that is classified as a corporation in a foreign jurisdiction and which is subse-
quently organized in the U.S. will continue to be treated as a corporation in the 
U.S. regardless of the form the entity takes in the U.S. (e.g., corporation, limited 
liability company, or partnership). Thus, a foreign entity cannot change its clas-
sification by “domesticating” into the U.S., even though it may be then organized 
in the U.S. as some other type of entity (e.g., a limited liability corporation or 
partnership). 
9 Code § 368(a)(1)(F).
10 Please consider that Reg. § 1.367(b)-2(f) provides that a foreign 
business entity’s taxable year will end with the close of the date of 
domestication. 
11 For example, see Code § 1361 which prohibits nonresidents from owning 
shares of an “S” corporation. Thus, the domestication must be timed so that the 
“S” corporation election is effective once the NRA is a resident of the U.S. to 
avoid the “S” corporation election being invalidated due to the existence of a 
nonresident shareholder. See PLR 9512001, which analyzes whether two classes 
of stock exist in connection with the domestication of a foreign corporation.
12 See Code § 1366 for pass-through of items to “S” corporate shareholders. 
For “C” corporations, please see Code § 11 which requires a corporation to pay 
tax on its taxable income and Code § 301 which requires a corporate shareholder 
to include dividends in his or her gross income. 
13 Such forms can include, but are not limited to, IRS Forms 926, 5471, 8621, 
and 8865. Significant penalties can be assessed for the failure to timely file such 
forms. The U.S. tax compliance and related penalties associated with foreign 
entities is outside the scope of this article. 
14 For example, care must be exercised to not have more than one class of 
stock (PLR 9512001). Another trap for the unwary (among several others not 
mentioned herein) is termination of an “S” corporation election pursuant to Code 
§ 1362(d)(3) due to the existence of accumulated earnings and profits at the close 
of each of three consecutive taxable years, and the corporation having passive 
investment income exceeding 25% of its gross receipts for each of those years. 
15 Code § 1374. The corporation must determine whether it has a net unrealized 
built-in gain (“NUBIG”) in its assets on the effective date of the “S” corporation 
election. If the corporation has a NUBIG in its assets, it must track its disposi-
tions of these assets for 10 years. To the extent that gains recognized during this 
period represent recognized built-in gains (“RBIGs”), the built-in-gains tax is 
imposed at the highest rate of tax applicable to corporations (currently 35%) on 
the net RBIG. Of course, any appreciation above the NUBIG would be eligible 
for single-level taxation and potential capital gains treatment, even if sold within 
the 10-year period. For this purpose, the domestication will generally result in 
carryover basis for determining the NUBIG as long as the domestication qualifies 
as a tax-free reorganization. 
16 Please note that as part of the “domestication” process, consideration needs 
to be given to the U.S. transfer tax planning of the NRA who is relocating to the 
United States. The transfer tax aspects of the “domestication” process are outside 
the scope of this article. 
17 This planning can also be used by a U.S. person taxpayer that wants to do 
business outside of the U.S. but who is advised to use a “per se” entity under the 
laws of such local jurisdiction.

TURnInG LEAD To GoLD
from previous page



Page 13

 Volume XXIX, No. 1  Tax Section Bulletin Winter 2013

New Cures for Not Paying Taxes on
Foreign Holdings

By Kevin E. Packman, 
Holland & Knight LLP, Chair, HK offshore Compliance Team

Realizing that one size does not fit all, the Internal 
Revenue Service (“IRS”) has announced a new program, 
and clarified an existing one, that will help individuals 
become current on their federal income tax obligations.

The first announcement from the IRS, IR-2012-64, 
provided sorely-needed details regarding the applicabil-
ity of the 2012 Offshore Voluntary Disclosure Program 
(“OVDP”) that was first announced on Jan. 9, 2012. 
Accompanying this announcement was 55 Frequently 
Asked Questions and Answers.

The second announcement, IR-2012-65, is a plan to 
help U.S. citizens residing overseas, including dual 
citizens, to “catch up with tax filing obligations and 
provide assistance for people with foreign retirement 
plan issues”. This new procedure became effective on 
September 1, 2012.

Individuals are considered noncompliant when they 
fail to file U.S. income tax returns, U.S. income tax re-
turns that incorporate foreign source income, or infor-
mation returns that report the taxpayer’s connection to 
a foreign trust, foreign gift, foreign corporation, foreign 
bank account, or foreign asset.

offshore Voluntary Disclosure Program
The 2012 OVDP is the third successive program of-

fered by the IRS for taxpayers to resolve their foreign 
noncompliance. At the time of its June 26 announcement, 
the IRS indicated the 2009 and 2011 programs had been 
successful in the collection of more than $5 billion.

With a few notable distinctions that are beyond the 
scope of this column, the 2012 OVDP mirrors the 2011 
program. Unlike the two prior programs, taxpayers will 
not have a deadline to participate in the 2012 OVDP.

While the IRS intends to keep the program open indefi-
nitely, the agency noted that “the terms of this program 
could change at any time going forward. For example, 
the IRS may increase penalties or limit eligibility to 
participate in the program for all or some taxpayers 
or defined classes of taxpayers — or decide to end the 
program entirely at any point.”

The 2012 OVDP requires taxpayers to cure any 
foreign-based noncompliance that exists during the 
particular years covered by their disclosure. Another key 
distinction between the 2011 and 2012 programs is that 
the 2012 OVDP penalty is now 27.5 percent as opposed 
to 25 percent under the previous programs.

In additions to filing complete and accurate amended 

tax returns inclusive of information forms (or original 
returns), taxpayers must pay the tax deficiency, interest 
on the deficiency, a 20 percent accuracy-related penalty 
on the deficiency (or the delinquency penalties if origi-
nal returns were not previously filed), and an offshore 
penalty of 27.5 percent of the highest aggregate balance 
held within the foreign accounts during only one of the 
included years. The penalty, however, also includes the 
value of assets if they produce unreported income or were 
purchased with previously unreported income.

Certain taxpayers may qualify for a limited penalty 
of 12.5 percent or 5 percent.

The 2012 OVDP is designed to offer taxpayers with 
foreign-based noncompliance a mechanism through 
which to resolve their problems. This program like its 
predecessor programs in 2009 and 2011 should only 
apply to those taxpayers with substantial problems. Not-
withstanding, with the introduction of every program, 
the IRS told the public that the program was the only 
sanctioned means by which to come into compliance.

Unfortunately, the IRS realized a little too late that 
one size does not fit all, and not all taxpayers should 
be subjected to the same penalty structure. The Dual 
Citizen Program may in fact provide certain taxpayers 
a common sense manner in which to become current on 
their tax obligations.

new Dual Citizen Program
In announcing the existence of the Dual Citizen Pro-

gram, the IRS claims to be “… aware that some U.S. 
taxpayers living abroad have failed to timely file U.S. 
federal income tax returns or FBARs. Some of these 
taxpayers have recently become aware of their filing 
requirements and want to comply with the law.”

As a result, the IRS has introduced a series of common 
sense steps to help U.S. citizens abroad become current 
with their tax obligations and resolve pension issues. 
While details will be forthcoming, if the taxpayer has a 
low compliance risk, the taxpayer can file three years 
of delinquent income tax, three years of information 
returns, and six years of delinquent FBARs. Such tax-
payers will be able to avoid penalties and enforcement 
action. The term “low compliance risk” is not defined, but 
the announcement goes on to indicate that these taxpay-
ers generally owe $1,500 or less in tax in any one year.

A rather large percentage of taxpayers who participat-

continued, next page
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ed in the 2009 and 2011 programs would appear to meet 
this low compliance risk. For them, the Dual Citizen 
Program appears to be too late unless the government 
issues guidance informing these taxpayers on how they 
can receive refunds for the excess tax, interest, tax pen-
alty, and the offshore penalty they were required to pay.

Failure to issue such a mechanism would appear to 
reward taxpayers for delaying compliance. This conflicts 
with the IRS’s constant warnings that taxpayers would 

not be rewarded for delay and subject to harsher penal-
ties. Clearly, this is what occurred between the 2009, 
2011, and 2012 programs. 

There also does not appear to yet be a mechanism by 
which taxpayers who have already elected to participate 
in the 2012 OVDP may switch into the Dual Citizen 
Program. Certainly there may be equal protection vio-
lations, but it is premature to issue alarm bells as the 
IRS has yet to issue guidance applicable to the Dual 
Citizen Program.n

This article was originally printed in the Daily Business 
Review, July 11, 2012. 
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An Examination of the All Cash D Regulations 
and Potential Traps for the Unwary

By Justin B. Mead, Esq. and Summer A. LePree, Esq., Miami, FL

overview of Acquisitive D 
Reorganizations and the All-Cash D

An acquisitive D reorganization is defined as a transfer 
by one corporation (“Target”) of all or substantially all of 
its assets to another corporation (“Acquiring”), provided 
that (i) Target or its shareholders are in control of Acquir-
ing immediately after the transfer, and (ii) Target distrib-
utes stock or securities of Acquiring pursuant to the plan 
of reorganization in a transaction that qualifies under 
Section1 354 or 356.2 If all relevant requirements are 
satisfied, qualifying as a D reorganization can prevent 
the parties from recognizing corporate or shareholder 
level gain (though losses also cannot be recognized). 
Section 354(b) (alone or in combination with Section 
356) imposes additional requirements on transactions 
that seek to qualify as D reorganizations, including that 
the stock, securities, and other properties received by 
Target, as well as the other properties of Target, must be 
distributed in pursuance of the plan of reorganization.3 
The italicized language in the above excerpts makes up 
the “distribution requirement” applicable to acquisitive 
D reorganizations, which generally requires that some 
stock of Acquiring be distributed to Target’s sharehold-
ers in the transaction. 

In some D reorganizations, particularly those that take 
place intragroup, the consideration paid by Acquiring 
may consist solely of cash, with no stock of Acquiring 
being exchanged because identical ownership of Target 
and Acquiring already exists. With respect to such “all 
cash D reorganizations,” if applied literally, the distri-
bution requirement arguably would be impossible to 
meet, because there is no exchanged Acquiring stock to 
distribute. For example, if a shareholder owns all of the 
stock of both Target and Acquiring, and Target transfers 
all of its assets to Acquiring for $1 million (their fair 
market value) and then liquidates, because Target does 
not receive any Acquiring stock in the exchange, Target 
cannot distribute such stock to the shareholder and 
therefore the transaction cannot technically meet the 
distribution requirement. Under these facts, however, 
there would seem to be no logical reason to require the 
shareholder to cause herself to be issued an additional 
share of Acquiring stock, because she already owns all 
of the outstanding stock of Acquiring. In such cases, 
courts and the Internal Revenue Service (the “Service”) 
generally have agreed since at least 1970 that, where 
the same person(s) owns Acquiring and Target in equal 
proportions, an actual issuance and distribution of Ac-

quiring stock would be a “meaningless gesture,” and thus 
is not necessary to meet the distribution requirement.4

The 2006 Regulations and the 
Inaccessible Basis Issue

While the courts and the Service agreed with the con-
clusion that no actual share issuance and distribution 
should be required in such cases, however, many related 
questions arose regarding the details underlying such 
transactions and certain collateral tax consequences 
thereof, most of which were not clearly determinable. 
This uncertainty persisted for decades, until, in response 
to repeated requests from commentators, the Service 
first issued temporary regulations on December 19, 2006 
(the “2006 Regulations”) addressing when an acquisitive 
transaction otherwise described in Section 368(a)(1)(D) 
will be treated as a D reorganization where no actual 
stock or securities of Acquiring are distributed in the 
transaction. 

The 2006 Regulations provided that, in an acquisitive 
D reorganization, the distribution requirement would 
be treated as being satisfied if the same persons owned, 
directly or indirectly, all of the stock of both Target and 
Acquiring in identical proportions, even if no actual 
shares of Acquiring were issued in the exchange.5 To this 
end, the 2006 Regulations provided that, in such cases, 
a nominal share would be deemed issued by Acquiring 
in addition to the actual consideration exchanged.6 That 
nominal share would then be deemed to be distributed 
by Target to its shareholders, and if needed, would be 
further deemed transferred (via contributions and/or 
distributions) through the ownership chains in order 
to reflect actual ownership of Acquiring immediately 
after the transaction (this further transfer is generally 
necessary when Acquiring and Target are not directly 
owned by the same person(s)). Thus, the deemed issu-
ance and distribution of the fictional Acquiring share 
permitted all-cash D reorganizations to qualify neatly 
under Section 368(a)(1)(D) and Section 354(b)(1)(B). 
But it quickly became apparent that the fictional share 
raised more questions than it answered, and taxpayers 
and their advisors were faced with a new set of unan-
swered questions.

The 2006 Regulations did not draw a distinction be-
tween cases in which the actual consideration exchanged 
was equal to the value of Target’s assets and those in 
which the consideration was deficient. Thus, even in 
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cases in which the consideration paid equaled the fair 
market value of the assets transferred, the 2006 Regu-
lations nevertheless deemed the issuance of a fictional 
share of Acquiring, despite the fact that there was no 
value left to attribute to the fictional share. Likewise, the 
2006 Regulations did not address the significant basis 
implications raised by the issuance of the nominal share 
and the subsequent transfers of that fictional share that 
were required to reflect actual ownership. For example, 
commentators noted that, in transactions where a Target 
shareholder has a basis in his Target shares that exceeds 
the value of such shares, the built-in loss will generally 
continue to be reflected in the nominal Acquiring share 
that is deemed to be received by the Target shareholder. 
It was not clear under the 2006 Regulations how (and 
if) this built-in loss could be subsequently recognized, 
as it was reflected in a fictional share. In other words, if 
the share did not really exist, did the loss?

To illustrate this, assume that Maria owns all the 
stock of Target and Acquiring. Further assume that 
Maria’s basis in her Target shares is $1,000, and those 
shares now have a fair market value of $750. If Target 
sells its assets to Acquiring for $750 and then liquidates, 
Section 356(c) provides that Maria’s $250 loss may not 
be recognized. Rather, if the fictional share of Acquir-
ing is taken into account for basis allocation purposes, 
Maria will take a $250 basis in that fictional share (i.e., 
Maria’s $1,000 basis in her Target shares reduced by 
the $750 of boot received in the exchange), in theory 
preserving the loss. The problem with this allocation of 
basis to a fictional share is that it 
is difficult, maybe impossible, for 
the shareholder to ever recover this 
basis and thereby realize that loss. 
She cannot sell a share that does 
not exist and has no value. Some 
practitioners wondered whether 
such a basis recovery might be 
possible upon a disposition by the 
shareholder of her entire interest 
in Acquiring, but even then the 
implications were not clear. Many 
expressed a view that the basis of 
the shares surrendered in the ex-
change should be preserved by way 
of allocating that basis to actual 
stock of Acquiring (i.e., using the 
deemed share fiction for the narrow 
purpose of satisfying the distribu-
tion requirement, but ignoring 
it for basis purposes). Thus, the 
Service was confronted with the 

issue of trapped or inaccessible basis under the 2006 
Regulations. The 2006 Regulations were scheduled to 
expire on December 18, 2009.

The 2009 Regulations and the Loss of 
Basis Issue

In anticipation of the expiration of the 2006 Regula-
tions, after receiving many comment letters and con-
ducting further study of the subject, the Service and 
Treasury issued final regulations on December 18, 2009 
(the “2009 Regulations”).7 The 2009 Regulations were 
similar to the 2006 Regulations in terms of continuing 
the fictional issuance of a share of Acquiring in order to 
meet the distribution requirement of acquisitive D reor-
ganizations. However, the 2009 Regulations also added 
provisions relating to certain issues not addressed by 
the 2006 Regulations, including the inaccessible basis 
issue raised above.8 

Under the 2009 Regulations, in conjunction with other 
regulations under Section 358 that were incorporated by 
reference,9 the shareholder of Target that was deemed 
to receive a nominal share of Acquiring could designate 
the existing actual share of Acquiring stock to which 
the basis, if any, of the nominal share would attach.10 In 
other words, the fictional share was still deemed to be 
issued and allocated basis, but that basis was then re-
allocated to an actual share of Acquiring stock. The 2009 
Regulations thus provided a mechanism under which the 
basis in the nominal share could be accessed – namely, 
upon a subsequent transfer of the actual Acquiring share 
to which the basis in the nominal share was allocated.

However, this mechanism created additional confu-
sion, as it was not clear under the 2009 Regulations 
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whether the basis allocation had to be made to Acquiring 
shares actually owned by the Target shareholder directly. 
Specifically, where Acquiring stock was not actually 
owned by the Target shareholder, but rather, was owned 
by a related party (e.g., Target’s and Acquiring’s ultimate 
parent in a tiered structure), it was not clear whether 
that Target shareholder was permitted to allocate the 
basis of the nominal share to the Acquiring shares held 
by the related party in order for the group as a whole to 
preserve the benefit of that basis. For example, assume 
Parent owns 100 percent of both S1 and Acquiring. Fur-
ther assume S1 owns 100 percent of Target, and that 
S1’s basis in its Target shares is $1,500, while the fair 
market value of those shares is only $1,000. If Acquiring 
acquires the assets of Target for $1,000 in an all-cash 
D reorganization, Acquiring is also deemed to issue to 
Target a nominal share of its own Acquiring stock, and 
then Target liquidates, distributing to S1 the $1,000 cash 
and the nominal share of Acquiring stock. In this case, S1 
takes a $500 basis in the nominal Acquiring share pursu-
ant to Section 358(a). Because S1 does not actually own 

any Acquiring stock immediately after the transaction, 
S1 is then deemed to distribute that nominal Acquiring 
share to Parent.11 Section 311(a) prevents S1 from rec-
ognizing the $500 loss on that distribution, and Parent 
takes a $0 (fair market value) basis in the deemed share 
under Section 301(d). In order to avoid this result, prior 
to the deemed distribution of the nominal share by S1, 
S1 would like to allocate the $500 basis in its nominal 
share to Acquiring shares owned by Parent. Thus, the 
$500 basis that S1 had in Target (which attaches to the 
nominal Acquiring share) disappears unless the 2009 
Regulations allow S1 to allocate that basis across the 
chain to the Acquiring shares actually owned by Parent. 
Many taxpayers and practitioners took the position that 
such a cross-chain basis allocation was in fact permitted 
under the 2009 Regulations and thus reported relevant 
transactions consistent with this view.

The 2011 Regulations
The Service and Treasury believed the position taken 

by taxpayers was inconsistent with the intention of the 
2009 Regulations, and in response issued temporary and 
proposed regulations on November 18, 2011 (the “2011 
Regulations”) that confirmed what many had feared 
since the 2009 Regulations were issued – namely, that 
basis is indeed lost in examples such as the one just 
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given above.12 Under the 2011 Regulations, the alloca-
tion of basis in the nominal share can only be made 
by a direct shareholder of Acquiring.13 Thus, where no 
actual shares of Acquiring are directly owned by Tar-
get’s direct shareholder, if Target shareholder has an 
unrealized loss in its Target stock and engages in an 
all-cash D reorganization, the loss may be permanently 
eliminated when the nominal Acquiring share is deemed 
to be subsequently transferred to reflect actual owner-
ship of Acquiring after the transaction.14 One solution 
to this problem would seem to be the actual issuance of 
at least one Acquiring share in the transaction. As long 
as the Target shareholder continues to own that share, 
the basis, and therefore the loss, should be preserved.

Potential Triggering of Excess Loss 
Account in Intragroup All Cash D 
Reorganization

The application of the all-cash D regulations in the 
context of an affiliated group of corporations that files 
a consolidated federal income tax return could cause 
the creation of an “excess loss account” (an “ELA”) in 
the nominal Acquiring share that must be included in 
income. This issue, like the loss of basis issue discussed 
above, may arise where Acquiring and Target are not di-
rectly owned by the same person or persons. For example, 
assume that Parent owns 100 percent of both S1 and 
Acquiring, S1 owns 100 percent of Target, and Parent, 
S1, Acquiring, and Target are members of a consolidated 
group. S1 has a $500 basis in its Target stock, Parent 
has a $100 basis in its Acquiring stock, and Target sells 
all of its assets to Acquiring for their $1,000 fair market 
value and then liquidates.

Treas. Reg. Section 1.1502-13(f)(3) of the consoli-
dated return regulations provides that boot received 
in an intragroup acquisitive reorganization is treated 
as received immediately after the reorganization in a 
separate transaction. Thus, in the above example, Tar-
get would first be treated as receiving Acquiring stock 
(including, presumably, the nominal share) in exchange 
for its assets, with S1 receiving such stock with a basis of 
$500 and a value of $1,000. Immediately thereafter and 
in a separate transaction, Acquiring would be treated as 
distributing $1,000 to S1 in redemption of its Acquiring 
stock. This redemption would be treated as a dividend 
under Section 301, and S1 would be required to reduce 
the basis in its Acquiring stock by $1,000 pursuant to 
Treas. Reg. Section 1.1502-32. This basis adjustment 
would result in S1 having an ELA (effectively, negatively 
basis) of $500 in the Acquiring stock deemed received by 
it in the transaction ($500 initial basis minus the $1,000 
distribution). Because S1 does not actually own any 
Acquiring stock immediately thereafter, it presumably 
is deemed to distribute the Acquiring stock to Parent, 
resulting in a gain under Section 311(b) of $500 (the 
excess of $0 value over $500 ELA) that is deferred under 

Treas. Reg. Section 1.1502-13. The consolidated group 
may be required to include this deferred gain in income 
upon a subsequent liquidation of Acquiring under the 
intercompany transaction rules of Treas. Reg. Section 
1.1502-13, even though an ELA in Acquiring stock would 
ordinarily be eliminated as a result of such liquidation.

Conclusion
In light of the 2011 Regulations’ treatment of basis in 

situations where there is no direct ownership of Acquir-
ing stock by Target shareholders, planning is essential 
for such Target shareholders who will realize a loss in an 
all cash D reorganization. Similarly, in the consolidated 
group context, planners must exercise caution where a 
Target shareholder will realize a gain in an all cash D 
reorganization, as an ELA may arise and can trigger 
later gain recognition.n.

Justin B. Mead is the Director of Federal Tax Planning 
for Florida Power & Light Company in Juno Beach, FL; 
and summer a. lePree is an associate in the Miami, 
FL office of Holland & Knight LLP.

Endnotes:
1 All section references are to the Internal Revenue Code of 1986 
(26 U.S.C. §), as amended.

2 Section 368(a)(1)(D). This provision also applies to certain divisive 
reorganizations that meet additional requirements set out under 
Section 355. Such divisive reorganizations are not the subject of this 
article and thus will not be discussed further.

3 Section 354(b)(1)(B).

4 See Rev. Rul. 70-240, 1970-1 C.B. 81; Wilson, 46 T.C. 334 (1966); 
James Armour, Inc. v. Commissioner, 43 T.C. 295 (1964).

5 Treas. Reg. Section 1.368-2T(l)(2)(i); T.D. 9303.

6 Treas. Reg. Section 1.368-2T(l)(2)(i).

7 Treas. Reg. Section 1.368-2.

8 See Treas. Reg. Section 1.368-2(l)(2). 

9 See Treas. Reg. Section 1.358-2.

10 Treas. Reg. Section 1.358-2(a)(2)(iii).

11 Treas. Reg. Section 1.368-2(l).

12 See Treas. Reg. Section 1.358-2T(c), Example 16.

13 Treas. Reg. Section 1.358-2T(a)(2)(iii)(C).

14 The loss may be eliminated under Section 311(a) if the nominal 
share is deemed to be distributed, or under Section 362(e) if the 
nominal share is deemed to be contributed. Very generally, Section 
362(e) requires a corporation that receives built-in loss property in an 
exchange described in Section 351 to eliminate to reduce the basis in 
such property down to its fair market value. Note that if the deemed 
transfers occur within an affiliated group of corporations that file a 
consolidated return, the loss in the nominal share may be preserved 
(Treas. Reg. Section 1.1502-13(f)(2)(iii) generally allows losses that 
would otherwise be permanently disallowed under Section 311(a) to 
be deferred and taken into account based on subsequent events; and 
Treas. Reg. Section 1.1502-80(h) provides that Section 362(e)(2) does 
not apply to Section 351 exchanges between members of a consolidated 
group). 
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S Corporations Update October 2012
©Sydney S. Traum, BBA, JD, LLM (Tax), CPA

Payroll Taxes of S Corporations
Salaries Disguised As Distributions

On October 1, 2012, the United States Supreme Court 
denied certiorari in David E. Watson PC v. US. The issue 
involved was recharacterization of distributions from an 
S corporation as salary. Watson was a CPA who received 
$24,000 of compensation for each of the years 2002 and 
2003. In addition to his salary, Watson received over 
$200,000 in dividend distributions for 2002 and ap-
proximately $175,000 as dividend distributions for 2003. 
The Eighth Circuit of Appeals had affirmed the District 
Court of the Southern District of Iowa supporting the 
IRS recharacterization of a large part of the distribu-
tions and determining that the reasonable amount of 
Watson’s remuneration for services was $91,044. The 
lower court decision is reported at 757 F. Supp. 2d 877 
(Dist. Ct., SD Iowa, December 23, 2010), and the Eighth 
Circuit opinion can be found at 668 F. 3d

1008 (8th Cir. February 21, 2012). The denial of certio-
rari means that the Eighth Circuit opinion is final.

Salaries Disguised as Rental Payments
Bobby D. Perry v Commissioner, TC Memo 2012-237 

(August 16, 2012), involved several issues regarding 
petitioner’s S corporation. The first three issues in-
volved disallowances of deductions. The fourth issue 
is whether certain payments the corporation made 
to petitioner were rental payments or executive com-
pensation. Regardless of whether they were rental 
payments or executive compensation, they are still 
includable in petitioner’s taxable income and deduct-
ible by the company. However, their characterization 
as rental payments or as executive compensation 
relates to the issue of whether federal employment 
taxes will apply.

Petitioner argued that payments he received from 
the company were for rental of a portion of his home 
to the company. Petitioner did not produce any rental 
agreement between himself and the company. He did 
not provide any checks or documentation demonstrat-
ing that the company paid him rent for the use of his 
home. Furthermore, there is no documentation in the 
record reflecting that the company rented a portion of pe-
titioner’s home. The only evidence supporting his claim 
that the company rented a portion of his home was 
his oral testimony. The court is not required to accept 
petitioner’s self-serving, unverified, and undocumented 
testimony, and the court declined to do so. Accordingly, 
the Tax Court held that the payments were executive 
compensation subject to payroll taxes.

Employee or Independent Contractor?
Worker Classification

Atlantic Coast Masonry Inc. v. Commissioner, TC 
Memo 2012-233 (August 13, 2012), used the Twin Rivers 
Farm tests discussed below, to determine whether masons 
and laborers should be legally classified as employees or 
as independent contractors for purposes of employment 
taxes. Petitioner was an S corporation owned by Mr. and 
Mrs. Dempsey. In its postrial brief, petitioner admitted 
that for purposes of federal employment taxes, its two cor-
porate officers who were also the shareholders should be 
legally classified as employees. The issue remaining for 
decision was whether the masons and laborers should be 
treated as employees. These individuals were hired on a 
per-job basis. The masons and laborers provided their 
own equipment and were paid on a piece work basis. 
Using the factors set forth in Twin Rivers Farm, Inc. v. 
Commissioner. the court found four factors weighing in 
favor of classifications as employees, one factor in favor 
of classification as independent contractors, and two 
factors which carried no weight. The court concluded 
that the masons and laborers should be legally classi-
fied as the S corporation’s employees. Accordingly, the 
corporation was held liable for federal employment 
taxes, additions to tax, and penalties. Because the 
corporation did not file any information returns with 
IRS, including forms I 099-MISC, it was not able to 
show reasonable cause to avoid penalties.

Factors to Determine Employee Status
Twin Rivers Farm, Inc. v. Commissioner, TC Memo 

2012-184 (July 2, 2012), involved the question of 
whether an S corporation’s two farm workers were 
employees for purposes of federal employment taxes.

During the years involved, the S corporation hired 
two farm workers to work on the property. The work-
ers lived in a trailer on the property and did not pay 
rent. The corporation purchased workers’ compensation 
and employer liability insurance covering the workers. 
Their job duties included cleaning stalls, the barn 
area, the barn offices, the restroom, the tack room, 
grooming horses, watering horses, and moving horses 
between pastures. The materials used to care for the 
horses and barn were all owned by petitioner. Each 
week, the workers received checks from the corpora-
tion. The petitioner did not file any payroll tax forms 
and did not make deposits of employment tax with 
respect to the two individuals. Nor did the corporation 

continued, next page
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file Forms 1099 with respect to the workers. Whether 
an individual is an employee or an independent con-
tractor must be determined on the basis of the specific 
facts and circumstances involved. The opinion cites the 
following seven items as relevant factors to be used in 
this determination:
1.  The degree of control exercised by the principal;
2. Which party invests in the work facilities used by the 

workers;
3.  The opportunity of the individual for profit or loss;
4.  Whether the principal can discharge the individual;
5. Whether the work is part of the principal’s regular 

business;
6.  The permanency of the relationship; and
7. The relationship the parties believed they were creat-

ing.

Based on consideration of the foregoing factors, the 
court held that the workers were the S corporation’s 
employees for purposes of federal employment taxes 
during the years at issue. Furthermore, the court im-
posed penalties for failure to file payroll tax returns and 
failure to make deposits of employment taxes.

Basis of Back-to-Back Loans
Proposed Regulations

The Federal Register of June 12, 2012 contains pro-
posed regulations dealing with the basis of indebtedness 
of S corporations to their shareholders.

The amount of losses and deductions that a share-
holder takes into account for any taxable year may not 
exceed the sum of that shareholder’s adjusted basis in 
stock and adjusted basis of any debt of the S corporation 
to that shareholder. The proposed amendments to the 
regulations provide that, in order to increase a share-
holder’s basis of indebtedness, a loan must represent 
bona fide indebtedness of the S corporation that runs 
directly to that shareholder. The proposed regulations 
also reaffirm that a shareholder acting as guarantor of 
S corporation indebtedness does not create or increase 
basis of indebtedness simply by becoming a guarantor.

Several court cases involving pass-through losses 
from S corporations interpret the Code to require an 
investment or a loan to the corporation that constitutes 
“an actual economic outlay” by the shareholder to create 
basis of indebtedness. Many cases involve attempts by 
an S corporation shareholder to obtain basis of indebt-
edness by borrowing from a related entity and then 
lending the proceeds to the S corporation (a back-to-
back loan transaction). Alternatively, an S corporation 
shareholder might restructure an existing loan of the 

S corporation into a back-to-back loan by assuming 
the S corporation’s liability on the loan and creating a 
commensurate obligation from the S corporation to the 
shareholder. The proposed regulations are an attempt 
to clarify the requirements for increasing basis of in-
debtedness and to assist S corporation shareholders 
in determining with greater certainty whether their 
particular arrangement creates basis of indebtedness. 
The key requirement of these proposed regulations 
is that purported indebtedness of the S corporation to 
a shareholder must be bona fide indebtedness to the 
shareholder. The proposed regulations rely on gen-
eral federal tax principles to determine whether the 
indebtedness is bona fide. The proposed regulations 
also allow an increase in basis of indebtedness as a 
result of incorporated pocketbook transactions, but 
only where the transaction creates bona fide creditor-
debtor relationships between the shareholder and the 
borrowing S corporation.

The following two examples are reproduced from the 
proposed regulations.

example 3. Back-to-back loan transaction. A is the 
sole shareholder of two S corporations, S1 and S2. 
S1 loaned $200,000 to A. A then loaned $200,000 to 
S2. Whether the loan from A to S2 constitutes bona 
fide indebtedness from S2 to A is determined under 
general Federal tax principles and depends upon 
all of the facts and circumstances. See paragraph 
(a)(2)(I) of this section. If A’s loan to S2 constitutes 
bona fide indebtedness from S2 to A, A’s back-to-back 
loan increases A’s basis of indebtedness in S2 under 
paragraph (a)(2)(I) of this section.

example 4. Loan restructuring through distribu-
tions. A is the sole shareholder of two S corpora-
tions, S1 and S2. In March 2013, S1 made a loan 
to S2. In December 2013, Sl assigned its creditor 
position in the note to A by making a distribution 
to A of the note. Under local law, after S1 distrib-
uted the note to A, S2 was relieved of its liability 
to S1 and was directly liable to A. Whether S2 is 
indebted to A rather than S1 is determined under 
general Federal tax principles and depends upon 
all of the facts and circumstances. See paragraph 
(a)(2)(I) of this section. If the note constitutes bona 
fide indebtedness from S2 to A, the note increases 
A’s basis of indebtedness in S2 under paragraph (a)
(2)(I) of this section.

Recent Cases Involving Basis
Also there are more recent Tax Court cases involving 

basis in stock and loans. In Maguire v. Commissioner. 
TC Memo 2012-160 (6/6/12), two S corps were owned 
by the same shareholders. One was profitable and the 
other had losses. The profitable S corp distributed 
receivables owed to it by the loss corporation to the 

S CoRPoRATIon UPDATE
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shareholders. They then contributed those receivables 
to the loss corporation and the Tax Court held that they 
were able to increase their basis.

In Welch v. Commissioner,TC Memo 2012-179 (June 28, 
2012) the IRS disallowed claimed pass-through losses 
and imposed accuracy related penalties. Taxpayers were 
unable to prove that they had sufficient basis in stock 
and loans of the S corporation to deduct the losses. The 
court stated that taxpayers failed to show that as of 
the relevant year end dates, they had remaining basis 
in their S corporation. Furthermore, the court stated 
that it was impossible to reconcile taxpayers’ asserted 
bases as of year end with the corporation’s books and 
tax returns. Their figures were inconsistent with other 
evidence leading the court to doubt the creditability of 
their figures. Finally, they admitted that during the 
corporation’s early years they did not consistently 
keep contemporaneous records of basis. Accordingly, 
the losses were disallowed and taxpayers were respon-
sible for accuracy-related penalties.

Permitted Shareholders
Custodial Roth IRA Account

Taproot Administrative Services, Inc. v. Commissioner, 
679 F. 3rd 1109 (9th Cir., March 21, 2012) affirmed the 
Tax Court decision holding that a Roth IRA may not 
own S corporation stock. The Appeals court rejected 
Taproot’s alternative argument for eligibility that IRAs 
and Roth IRAs as investment instruments are indistin-
guishable from their individual owners. This argument 
failed because an IRA is not a flow-through entity and 
the individual owner is not currently taxed on any IRA 
income; whereas the income owned by trusts that are 
permitted shareholders is taxed currently. The court 
pointed out that even if the unrelated business income 
tax (UBIT) were to be applied to the IRA, that any in-
terest income earned by the S corporation would not be 
subject to the UBIT. 

Furthermore, the legislative history of Subchapter 
S favors limited eligibility. The court pointed out that 
the American Jobs Creation Act of 2004 created a 
limited exception allowing IRAs to be shareholders of S 
corporation banks only to the extent of bank stock held 
by the IRA on October 22, 2004. If IRAs were already 
permitted shareholders, then Congress would have 
passed a statute that was meaningless.

As indicated above, the court further distinguished 
IRAs from custodial accounts for a disabled person 
or a custodian under the Uniform Gifts to Minors Act 
where the stock is treated as held by the disabled person 
or child, individually. The distinguishing fact here is 
that in the IRA situation, the individual is not taxed 
currently on the income as in the previous situations. 
Thus, the court supported the IRS opinion that owner-
ship of custodial IRAs and Roth IRAs should not be 
attributed to the underlying individuals for purposes 

of S corporation eligibility. The court stated that to 
do so would undermine the entire taxation structure 
underlying individual retirement accounts which are 
not subject to current income taxation.

Second Class of Stock
Stock Warrants

On September 21, 2011 the District Court for the 
Northern District of California issued an order in Santa 
Clara Valley Housing Corp, Inc., et al. v. United States 
addressing the parties’ cross motions for summary 
judgment. The issue involved the question of whether 
certain warrants issued by Santa Clara constituted a 
second class of stock under Reg. §1.1361-1(1)(4). The 
court concluded that the warrants did constitute a 
second class of stock under subsection (1)(4)(ii) but 
not under subsection (1)(4)(iii). Santa Clara petitioned 
for reconsideration of that ruling asserting that the 
court failed to consider whether the Warrants fell within 
the safe harbor established in subsection (1)(4)(iii)(C). 
On January 18, 2012, the District judge granted the 
Motion for Reconsideration in part and modified the 
previous ruling that the warrants constituted a second 
class of stock under Reg. §1.1361-1(1)(4)(ii) to reflect 
a determination that triable issues of material fact 
exist as to whether the safe harbor provision of Reg. 
1.1361-1(I)(4)(iii)(C) is satisfied. Thus, these issues of 

continued, next page
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material fact will be subject to trial. Stay tuned for 
further developments.

Revocation of S Corporation Status
Bankruptcy Court nullifies Revocation

In re: The Majestic Star Casino LLC, et al., Chapter 
11 debtors, was another case in which the validity of a 
revocation of S corporation status was challenged in 
a bankruptcy court proceeding. On January 24, 2012, 
the United States Bankruptcy Court in the District 
of Delaware issued a Memorandum Opinion in which 
the issue was whether a non-debtor parent corpora-
tion’s revocation of its S corporation status, which au-
tomatically revoked the debtor subsidiary’s Qualified 
Subchapter S Subsidiary (QSub) status, is a voidable 
transfer of bankruptcy estate property in violation of 
Bankruptcy Code §549. The debtor corporation was a 
QSub. When its parent S corporation revoked its Selec-
tion, the QSub status was automatically terminated. 
The Bankruptcy Court held that the debtor’s QSub 
status is property of the bankruptcy estate and that its 
right to be free from the income tax burden that would 
diminish funds otherwise available to pay creditors has 
a very real and significant value that is property of the 
estate. The IRS contended that this should not be the 
result because the cases cited by the creditors related 
to situations where the S corporation itself was the 
debtor and could not revoke its Subchapter S election. 
IRS argued that unlike S corporations, QSubs do not 
have the right to elect or revoke their QSub tax status. 
Instead, the QSub status depends entirely on the actions 
of its parent corporation. Therefore, the IRS argued that 
those cases would not apply.

The court pointed out that a property interest may 
exist even if contingent on a non-debtor’s actions. Thus, 
it held that the debtor’s interest in the QSub status was 
property of the bankruptcy estate. Furthermore, the 
opinion pointed out that one of the Defendants was the 
sole shareholder and principal of the S corporation so 
that he had the decision making authority with respect 
to both the S corporation status and the QSub status.

The court held that the ability to minimize or elimi-
nate tax liability is a significant benefit to the bank-
ruptcy estate and will help preserve a larger portion 
of estate funds to satisfy creditors’ claims. Therefore, 
the case law that takes into consideration the benefits 
of S corporation status when the S corporation is the 
debtor is equally applicable to QSubs. Likewise, the 
court held that the Defendant’s revocation of the S cor-
poration status that automatically terminated the QSub 
status caused a transfer of property from the bankruptcy 
estate. As a result, the court granted the creditors’ sum-

mary judgment motion and denied the defendant IRS’ 
Motion to Dismiss and the other Defendants’ Motions 
for Judgment on the Pleadings.

Bankruptcy-Fraudulent Conveyance by 
Insolvents Corporation
Payments of Shareholders’ Taxes on Flow-
Through Income

If an S corporation is taken over by a bankruptcy 
trustee, sales of corporate assets at a gain will be taxed 
to the S corporation shareholders. Bankruptcy courts 
have invalidated attempted revocations of S corpora-
tion status when the shareholders t ry  to avoid this 
tax liability. An alternative method of accomplishing 
a similar result may be obtained when the sharehold-
ers have a prior agreement with the corporation for 
it to pay their taxes attributable to the pass through 
liability.

In a July 10, 2012 Memorandum opinion, the United 
States bankruptcy court for the Eastern District of 
Virginia, Alexandria Division, decided a Chapter 7 
bankruptcy case called H. Jason Gold v. United States, 
et al. (In re: Kenrob Information Technology Solutions, 
Inc., Debtor). In this case the S corporation paid the 
tax liabilities of the shareholders caused by the flow-
through of S corporation taxable income to them. The 
bankruptcy trustee asserted that those payments 
were fraudulent conveyances because they were made 
without consideration by the corporation. The court 
found that the shareholders and the corporation had 
an agreement by which the corporation was obliged 
to reimburse the shareholders for the additional in-
come taxes attributable to the pass  through liability 
from the corporation in exchange for the shareholders’ 
consents to the Subchapter S election. The bankruptcy 
court held that the· agreement between the sharehold-
ers and the corporation was valuable consideration 
to the corporation where the payments on behalf of 
the shareholders represented no more than the pass-
through tax liability. The payment of the associated 
tax liability was held not to constitute a  constructively 
fraudulent transaction.

Hobby Losses
S Corporation Profit Motive

F. Lee Bailey, et al v. Commissioner, TC Memo 2012-
96 (April 2, 2012), involved a wholly owned S corpo-
ration that conducted a yacht rental activity and an 
airplane remanufacturing activity. Most of the use of 
the yacht was personal. The airplane remanufacturing 
activity was devoted to developing a plane as a pro-
totype, including the expensive process of obtaining 
FAA approval for remanufacturing multiple planes 
for sale. Neither of these activities ever generated a 
profit. Petitioner claimed pass-through losses from his 
S corporation on his individual income tax returns. The 
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Tax Court opinion held that the yacht rental activity 
was not engaged in for profit under Code Section 183 
during any of the tax years at issue and disallowed that 
expense. However, the opinion held that the airplane 
remanufacturing activity was engaged for profit from 
1993 until April l996. In addition, some of the S cor-
poration expenses were disallowed because they were 
not substantiated.

ordinary and necessary Business 
Expenses
Life Insurance Plans for Employees

Curcio v. Commissioner,TC Memo 2010-115 (May 27, 
2010), affirmed 689 F. 3rd 217 (2nd Cir., August 9, 2012), 
involved consolidated cases in which some of the enti-
ties were S corporations. The entities entered into a 
multiple-employer welfare benefit trust providing pre-
retirement life insurance to covered employees. The only 
employees covered were the principal owners of the enti-
ties and a stepson. The IRS concluded that contributions 
to these plans were not deductible because they were not 
ordinary and necessary business expenses. The deduc-
tions were disallowed, resulting in additional income 
to the shareholders on which they had not paid taxes. 
Accordingly, the IRS also assessed accuracy related 
penalties. The Tax Court and the Second Circuit Court 
of Appeals supported the IRS disallowing the expenses, 
treating them as distributions to shareholders, and im-
posing the accuracy related penalties.

Unified Business Enterprise Theory
In the determination of profit motive, there is a “Uni-

fied Business Enterprise” theory that allows taxpayers 
to take deductions for expenses that further the busi-
ness purposes of related

entities. One such case was Morton v. United States,98 
Fed. Cl. 596 (US Court of Federal Claims, April 27, 
2011). Plaintiff, Peter Morton, was a co-founder of the 
Hard Rock Cafe chain, and the creator and developer 
of the Hard Rock brand. He said a C corporation and 
several S corporations in which he was the sole or 
majority stockholder had all worked for the common 
business purpose of facilitating his overall businesses. 
Two airplanes were owned by one of the entities but 
used in connection with furthering the business of all 
of the entities. The Claims Court upheld the Plaintiffs 
“Unified Business Enterprise” theory. The opinion 
quoted Campbell v. Commissioner, 868 F. 2d 833 (6th 
Cir., 1989), statement that: “The profit motive in these 
cases need not be isolated and attributed to just the 
individual or to just the corporation. The entire economic 
relationship and its consequences are what determine 
profit motive.” The Claims Court noted however, that 
even though Morton may impute his business activi-
ties and the business activities of one entity to his 
other entities, the court must still examine whether 

the aircraft expenses were for legitimate business pur-
poses. Because this was a case on Motion for Summary 
Judgment, the court postponed that decision until the 
deductions are substantiated.

Substantiation of Deductions
Documentation needed

Gigliobianco v. Comissioner, TC Memo 2012-276 
(September 27, 2012), was another case in which peti-
tioners were not entitled to deduct S corporation losses 
because they did not have any documentation of the S 
corporation expenses supporting the deductions. The 
Tax Court opinion noted that even if the petitioners had 
carried their burden of establishing the S corporation 
deductions and the loss pass through that they claimed, 
they would nevertheless have to establish that they had 
sufficient basis to deduct the losses. Petitioners offered 
no evidence establishing Mr. Gigliobianco’s adjusted 
basis in the stock of the S corporation. Nor did they 
offer any evidence establishing whether there was any 
indebtedness from the S corporation to Mr. Gigliobianco 
and, if so, his adjusted basis in any such indebtedness. 
The court noted that even assuming arguendo that 
petitioners carried their burden of establishing the S 
corporation deductions and loss that they claimed on 
their individual income tax return, they failed to carry 

continued, next page
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S CoRPoRATIon UPDATE
from previous page

their burden of establishing sufficient basis to deduct 
the losses.

Six year Statute of Limitations
overstated Basis Was not an omission of 
Gross Income

The six year statute of limitations will apply instead 
of the three year statute of limitations on assessments 
if there is an omission of income greater than 25% of 
gross receipts shown on the tax return. The Supreme 
Court finally decided the question of whether an over-
statement of basis will constitute an omission of gross 
income. In United States v. Home Concrete and Supply, 
LLC, et al., 566 U.S. ,, 132 S.Ct. 1836 (April25, 2012), 
the Supreme Court affirmed a Fourth Circuit opinion 
holding that taxpayer’s overstatement of basis and any 
resulting understatements of income did not trigger 
the extended limitations period.

Statute of Limitations
False or Fraudulent Return

Code section 6501(c)(1) provides for an unlimited 
assessment period in the case of a false or fraudulent 
return with the intent to evade tax. The definition of 
fraud for this purpose is the same as that for the Code 
section 6663 fraud penalty. The theory behind this 
exception is that the extended limitations period is 
warranted in the case of a false of fraudulent return 
because of the special disadvantage to the IRS in inves-
tigating those types of returns. The question of whether 
a return is false or fraudulent with the intent to evade 
tax is generally focused on the intent of the taxpayer 
who filed the return. There are certain exceptions to 
this general rule, namely for cases involving (1) joint 
returns of husband and wife; (2) TEFRA partnerships; 
or (3) fraud committed by a third party, such as a tax 
return preparer.

In Chief Counsel Advice Memorandum 201238026, 
the issue was whether a fraudulent Form 1120S tax 
return extends the statute of limitations on assess-
ment under Code section 6501(c)(1) for the personal tax 
liability of a shareholder who did not take part in the 
fraud. Under the facts set forth in that memorandum, 
taxpayers A and B were each 50% shareholders of an S 
corporation engaged in the business of roofing, remodel-
ing and repairing residential and commercial buildings. 
The corporation often hired subcontractors to do work 
for its customers, with the subcontractors billing the S 
corporation for their work. B contacted vendors who did 
work for him personally, and instructed them to falsity 
addresses on the invoices and bill those personal ser-
vices to the S corporation. B caused numerous personal 

expenses to be falsely recorded on the S corporation’s 
books and deducted on its Form 1120S as business 
expenses. Since the 1120S overstated the corporation’s 
deductions, it also understated the amount of income 
that passed from the corporation to its two sharehold-
ers, A and B. Thus, both A and B omitted income from 
their personal tax returns.

B was ultimately convicted of fraud, tax evasion, and 
filing a false Form 1120S. A did not sign the corpora-
tion’s Form 1120S and there is no evidence that he 
participated in the preparation of the return. Neither 
is there any evidence that A participated in, or was 
aware of, B’s fraudulent activities with respect to the 
S corporation. Ten years have expired since A filed his 
Form I 040 and the question was whether the unlimited 
statute of limitations would apply to his Form I 040. The 
Chief Counsel Advice Memorandum held that because 
A was not responsible for the fraud, the unlimited 
statute of limitations should not apply to A’s return.

S Corporation Status
Administrative Dissolution

Letter Ruling 201237001 was a recent example of 
an administrative dissolution by a state. Under the 
facts of the ruling, a corporation elected to be treated 
as an S corporation effective for its first year. In its 
second year, the state administratively dissolved the 
corporation for failure to file a report required by the 
state. From year two to year three, the corporation was 
unaware of the dissolution and continued to file Form 
1120S, U.S. Income Tax Return for an S Corporation. 
Upon discovery of the dissolution, the S corporation 
reincorporated in the state and applied for a private 
letter ruling concerning its S corporation status. The 
ruling points out that the core test of corporate exis-
tence for purposes of federal income taxation is a matter 
of federal law, not state law. If the entity continues the 
conduct of its affairs after expiration of its charter or 
termination of its existence, it becomes an association 
taxable as a corporation. Based on the facts submitted 
and representations made, the ruling concluded the 
following:
1. The corporation’s status as an S corporation is not 

terminated by reason of its administrative dissolu-
tion by the state;

2.  The corporation is not required to make a new Sub-
chapter S election;

3. The administrative dissolution and subsequent rein-
corporation under state law did not, by itself, result 
in a distribution or transfer of property resulting in 
taxable income for purposes of Code sections 30l(a), 
3ll(a)(2), 33l(a), 336(a), or 351;

4. The corporation’s administrative dissolution and 
subsequent reincorporation does not affect the share-
holders’ basis and holding periods for the stock; and
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5. The corporation may use the same employer iden-
tification number assigned to it prior to its admin-
istrative dissolution and therefore its not required 
to apply for a new employer ID number following its 
reincorporation.

Penalty for Failure to File Form 1120s
Reasonable Cause

Ensyc Technologies v. Commissioner, TC Summary 
Opinion 2012-55 (June 14, 2012), involved the penalty 
for failure to timely file Form 1120S. The form was 
prepared timely and sent to the corporation’s president 
for signing and mailing to the IRS. IRS had no record 
of receiving the Form 1120S until six months later. IRS 
assessed a late filing penalty under Code section 6699. 
In a Tax Court Summary Opinion that is not appeal-
able or able to be cited as precedent, Judge Morrison 
found that the preponderance of evidence shows that the 
corporation exercised ordinary business care and pru-
dence in its efforts to timely file the Form 1120S. All the 
shareholders timely received their copies of Schedules 
K-1 and reported their shares of income. The Court 
found Ensyc’s failure to timely file the Form 1120S was 
due to reasonable cause so that the corporation was not 
liable for the section 6699 penalty.

Passive Investment Income
Rental Income

Letter Ruling 201232023 involved a requested rul-
ing that rental income an S corporation received from 
certain real estate is not passive investment income. 
The corporation owns, leases and manages certain com-
mercial real estate property. Because the corporation 
has accumulated earnings and profits, it could lose 
its S corp status if it has too much passive investment 
income.

Under the facts of the Letter Ruling, the corporation, 
through its shareholder and officers, has provided and 
continues to provide certain services with respect to the 
leasing of the commercial real estate property. These 
services include inspecting, maintaining, and repairing 
the building, including the roofs, canopies, external 
walls, windows, floors, foundations, guttering and down 
spouts, plumbing, painting and internal light fixtures. 
These services also include inspecting, maintaining 
and repairing all common areas, including the parking 
lots, sidewalks, curbs and external light fixtures, and 
maintenance of the property grounds, including land-
scaping, garbage removal and snow and ice removal. 
The corporation negotiates leases, renewals, and other 
agreements with tenants, collects rents, monitors com-
pliance with lease terms, addresses tenant complaints 
and requests, and advertises available commercial 
space and solicits new tenants when needed. The 
corporation also incurred operating expenses in pro-

viding these services.
When preparing the tax return Form 1120S for its 

first year, the corporation’s former accountant at-
tached a statement to the Form ll20S indicating that 
the S corporation election had terminated effective in 
that year because of excess passive investment income. 
This statement did not satisfy the requirements for an 
effective S corporation election revocation set forth in 
regulation Section 1.1362-2(a)(l) and 1.1362-6(a)(3).

The ruling concluded that the rental income de-
scribed above is not passive investment income under 
Code section 1362(d)(3)(C)(i). It further concluded 
that the statement attached to the corporation’s 
Form 1120S was not an effective revocation of its S 
corporation status.

Divisive Reorganization
Shareholders’ Dispute

From time to time, shareholders will seek to divide 
their S corporation into separate corporations so that 
each shareholder can go his or her own way. In Letter 
Ruling 201238018, there were two shareholders of an 
S Corporation that owned a qualified Subchapter S sub-
sidiary (QSub). Due to ongoing differences of opinion 
between them, the shareholders wish to separate. The 
S corporation will contribute one half of its assets to 

continued, next page
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its QSub in exchange for additional QSub stock. The S 
corporation will redeem all the shares of one shareholder 
in exchange for all the shares of the QSub. The former 
QSub will elect to be taxed as an S corporation im-
mediately after that distribution.

This is a tax free transaction pursuant to Code section 
355 and section 368(a)(l )(D). Neither the shareholders 
nor either corporation will recognize gain or loss. Car-
ryover basis and holding period rules will apply. The 
momentary ownership of the stock of the former QSub 
by its parent S corporation as part of the reorganization 
will not cause the former QSub to have an ineligible 
shareholder for any portion of its first tax year.

Acquisition of Stock in an S Corporation
Section 269 Did not Apply.

The ESOP limitations in the Temporary Regulations 
adopted in 2003 caused many taxpayers to restructure 
their tax positions. Taxpayers who had existing ESOPs 
were required to take action to avoid the negative con-
sequences of the Temporary Regulations.

Love v. Commissioner, TC Memo 2012-166 (June 13, 
2012), was one such case. Petitioners had a $3,066,000 
balance in non-qualified deferred compensation plan 
accounts with an S corporation management company 
owned by an ESOP. This would have been treated as 
synthetic equity requiring petitioners to be treated 
as disqualified persons causing negative tax conse-
quences. Accordingly, petitioners purchased the stock of 
the management company from the ESOP for fair mar-
ket value. The value was fairly low because it reflected 
the management company’s liability for $3,066,000 of 
deferred compensation owed to petitioners. Prior to the 
effective date of the regulations, petitioners as new 
owners of the management company ceased benefit al-
locations to the ESOP, established a profit sharing plan 
for the benefit of all management company employees, 
and merged the assets of the ESOP into the new profit 
sharing plan, terminating the ESOP. The management 
company then paid to petitioners the $3,066,000 de-
ferred compensation owed to them under the non quali-
fied deferred compensation plan. Petitioners recognized 
receipt of that amount as ordinary income on their 2004 
joint federal income tax return.

In addition, petitioners made the section 1377(a)(2) 
closing of the books election to divide the management 
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company’s 2004 taxable year into two taxable periods-- 
-one where the ESOP was the sole shareholder and the 
second where petitioners were the sole shareholders. 
The $3,066,000 deferred compensation paid to peti-
tioners during the second part of the year caused the 
management company to have a net operating loss of 
approximately $2,969,000 in its second taxable period for 
2004. This deduction flowed-through to petitioners who 
claimed it as a deduction on their joint federal income 
tax return. Thus, the $2,969,000 loss deduction offset 
most of the $3,066,000 deferred compensation income 
petitioners received and included in their 2004 income 
tax return. Prior to the end of the year, petitioners 
transferred $2,965,000 to the management company as 
a capital contribution to increase their tax basis in the 
stock so that they could deduct the S corporation’s loss 
on their Form 1040.

On audit, IRS determined that petitioners purchase 
and acquisition of the management company S corpo-
ration stock from the ESOP occurred for the principal 
purpose of avoiding or evading taxes by obtaining a 
loss deduction to which petitioners would not otherwise 
have been entitled and IRS disallowed the loss deduction 
under section 269.

Section 269 applies only if tax evasion or avoidance 
is the principal purpose for the acquisition. Petition-
ers contended that section 269 was never intended to 
apply to the acquisition of stock in S corporations and 
that as a matter of law, section 269 does not apply to the 
acquisition of stock in an S corporation. Petitioners also 
argued that the principal purpose for their purchase and 
acquisition of the management company stock was to 
respond to the requirements of the temporary regula-
tions relating to deferred compensation and synthetic 
equity and to fundamentally alter the management 
structure of their restaurant business. The Tax Court 
agreed with the petitioners that tax evasion or avoidance 

was not a principal purpose for the stock purchase. Hav-
ing decided the factual issue that the acquisition of the 
S corporation stock was not for the purpose of evasion 
or avoidance of income tax, the court did not address the 
question of whether section 269 may ever be applied to 
a taxpayer’s acquisition of S corporation stock.

Proposed and Temporary Regulations
Indoor Tanning Tax

Effective July 1, 2010, Section 10907 of the Patient 
Protection and Affordable Care Act added new Chapter 
49 to the Internal Revenue Code imposing an excise tax 
on amounts paid for indoor tanning services. Temporary 
regulations published in the June 25, 2012 Federal 
Register add the tanning tax to the list of excise taxes 
for which disregarded entities (including QSubs) are 
treated as separate entities. Effective for the tanning 
excise tax amounts paid on or after July 1, 2012, the 
temporary regulations treat a QSub as a separate entity 
for purposes of the indoor tanning services excise tax. 
The temporary regulations also constitute proposed 
regulations.

The indoor tanning services excise tax is reported 
on Form 720, Quarterly Federal Excise Tax Return. 
Under the temporary regulations, a Form 720 reporting 
indoor tanning services excise tax imposed on amounts 
paid on or after July 1, 2012 must be filed under the 
name and employer identification number of the QSub 
and not of the parent S corporation. Thus, the new 
rule affects returns of this tax that are due on or after 
October 31, 2012.n

All rights reserved. Portions of this article are adapted 
from material written by the author for Aspen Publishers’ 
quarterly updated loose leaf tax service, “The S Corpora-
tion: Planning & Operation.”
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Florida Directory
Small Business Self-Employed
Stakeholder Liaison Division

IRS Telephone DIRECToRy for Practitioners
2/27/2012

The purpose of the IRS Telephone Directory for Practitioners is to assist members of the practitioner community as they attempt to 
resolve issues or concerns without circumventing normal channels that exist. Please note this information is only intended for tax 
professionals and is not to be shared with individual clients.

If you are unsure of who to contact or when to initiate a contact, an IRS Stakeholder Liaison can provide guidance and assistance. 
You can find your local liaison on IRS.gov, keyword search: “Stakeholder Liaison”.

APPEALS 
Appeals Customer Service 
Appeals Account Resolution Specialists – 559-456-5931

ArEA COUNSEL 
SBSE Area Counsel – Ellen T. Friberg: 904-665-1981

bANkrUPTCY CASES 
Insolvency Manager – Vivian Everett: 954-423-7830 
Jacksonville Manager – Jacqueline Fitzpatrick: 904-665-0860 
Jacksonville Manager – Renee Richardson: 904-665-0844

CrIMINAL INVESTIGATION SPECIAL AGENT IN CHArGE 
(*may be more than one contact name per area)

Special Agent in Charge – Miami Field Office: 954-423-7282 
Special Agent in Charge – Tampa Field Office: 727-568-2550

ESTATE & GIFT 
Territory Manager – Darlene Perez: 609-858-7908

LArGE bUSINESS & INTErNATIONAL (Lb&I) 
Territory Manager, International – Michael Shepherd: 404-338-9327

LIEN CASES 
Federal Tax Lien Payoff: 800-913-6050 
Lien Release Advisory Grp – So FL: 954-423-7043 
Lien Release Advisory Grp – No FL: 904-665-0832

LMSb TErrITOrY MANAGEr (HEAVY MANUFACTUrING & 
TrANSPOrTATION) 
Territory Manager – David Horton: 904-665-1202

PrIVACY, INFOrMATION PrOTECTION & DATA SECUrITY 
(PIPDS), DISCLOSUrE OFFICEr 
Disclosure Officer Ft. Lauderdale/Jacksonville – 
Paula Curren: 904-665-1175

PrIVACY, INFOrMATION PrOTECTION & DATA SECUrITY 
(PIPDS), GOVErNMENTAL LIAISON 
SE Area Manager GLD – Deborah Wan: 904-665-0525 
Governmental Liaison South Florida –Deneen Robinson: 954-423-7812 
Governmental Liaison North Florida – Gloria Sutton: 904-665-0513

Sb/SE COLLECTION DIVISION TErrITOrY MANAGEr 
Collection Area Director – Scott Prentky: 904-665-0547 
Territory Manager Ft.Lauderdale –Denis Taku: 561-616-2039 
Territory Manager Maitland – Kristin Bailey ( sits in Tampa): 
813-315-2434 

Territory Manager Maitland – Alysia Burgman: 321-441-2414 
Territory Manager Miami – Shalon Adams: 954-423-7628

Sb/SE COMMUNICATIONS, LIAISON AND DISCLOSUrE, 
STAkEHOLDEr LIAISON ArEA MANAGEr 
Southeast Area Manager – Craig McLaughlin: 954-423-7686

Sb/SE ExAMINATION DIVISION TErrITOrY MANAGEr

Exam Area Director – Monica Baker: 904-665-0505 
Territory Manager SEP – Terry Travers 904-665-1280 
Territory Manager Plantation – Maria Roman-Torres: 954-423-7440 
Territory Manager Ft.Lauderdale/Jacksonville TCO 
Debbie MacMillan: 904-665-1101 
Territory Manager Jacksonville – Bruce Dickinson: 904-665-1234 
Territory Manager Tampa – Grace Flowers: 904-665-1205 
Territory Manager South Florida – Maha Williams: 941-378-6426

Sb/SE SPECIALTY PrOGrAMS EMPLOYMENT TAx TErrITOrY 
MANAGEr 
Employment Tax TerritoryManager – Eric Brown: 954-423-7138

TAx ExEMPT/GOVErNMENT ENTITIES (TE/GE) EMPLOYEE 
PLANS GrOUP MANAGEr 
Group Manager Ft. Lauderdale – Olimpia Diaz: 954-423-7464

TAxPAYEr ADVOCATE 
Local Taxpayer Advocate Ft. Lauderdale – Terri Crook: 954-423-7677 
Local Taxpayer Advocate Jacksonville – 
Belinda Revel-Addis: 904-665-0523

TE/GE ExEMPT OrGANIzATION GrOUP MANAGEr 
Group Manager Michael Glass: 954-423-7470

WAGE & INVESTMENT FIELD ASSISTANCE TErrITOrY 
MANAGEr 
Area Director – Anita Hill: 904-665-1159 
Territory Manager Jacksonville – Mary J Williams: 404-338-7136 
Territory Manager Plantation – Charles Buckla 954-423-7648

WAGE & INVESTMENT STAkEHOLDEr PArTNErSHIP, 
EDUCATION & COMMUNICATION TErrITOrY MANAGEr 
Area Director – Leonard Oursler: 513-263-3705 
Territory Manager, Jacksonville – Barbara Travis: 904-665-0530 
Territory Manager, Ft. Lauderdale – Ronald Albert: 954-423-7770 
Territory Manager, Panhandle – Elaine Beck: 205-912-5491
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Seminar credit may be applied to satisfy CLER / Certifica-
tion requirements in the amounts specified above, not to 
exceed the maximum credit. See the CLE link at www.
floridabar.org for more information.

Prior to your CLER reporting date (located on the mailing 
label of your Florida Bar News or available in your CLE 
record on-line) you will be sent a Reporting Affidavit if you 
have not completed your required hours (must be returned 
by your CLER reporting date). 

The Tax Section Annual Certification and Review course will be presented in nine separate one- and two-hour online presentations.  
Once the series is done, individual audio recordings will be available, each with its own course number. The Tax Section makes every 
effort to comply with the needs of its members. Offering the series in different segments will allow practitioners to tailor their educational 
opportunities specifically to their practice.

LIVE Audio
Webcasts

(Multiple Dates)

TAX SECTION
Michael A. Lampert, West Palm Beach — Chair

Joel Masser, Orlando — Chair-elect
Andrew Huber, Palm Beach — CLE Co-Chair

Mark Brown, West Palm Beach — CLE Co-Chair

CLE COMMITTEE
Paul Chipok, Orlando, Chair

Terry L. Hill, Director, Programs Division

FACULTY & STEERING COMMITTEE
Andrew Huber, Palm Beach  — Program Chair

Adi Rappoport, West Palm Beach

  Audio Webcast Time (EST

Monday, January 7, 2013 12:00 - 1:00
 Taxation of Employee Benefits
 Brian K. Furgala, Esq., Orlando

Tuesday, January 8, 2013 12:00 - 1:00
 Taxation of C Corporations
 Adi Rappoport, Esq., West Palm Beach

Friday, January 25, 2013 12:00 - 1:00
 International Taxation
 James H. Barrett, Esq. Miami
 Robert H. Moore, Esq., Miami

Tuesday, January 29, 2013 12:00 - 1:00
 Taxation of Partnerships and LLCs
 Daniel J. Glassman, Esq., West Palm Beach

Thursday, January 31, 2013 12:00 - 1:00
 Tax Exempt Organizations
 Henry “Hank” Raattama, Jr., Esq., Miami

Wednesday, February 6, 2013 12:00 - 1:00
 Taxation of Sub-S Corporations
 Sydney S. Traum, Esq., Miami

Friday, February 8, 2013
(2 Hour Presentation) 12:00 - 2:00
 Choice of Entity 
 Richard B. Comiter, Esq., Palm Beach Gardens
 Domenick R. Lioce, Esq., West Palm Beach 

Friday, February 15, 2013 12:00 - 1:00
 Wealth Transfer Taxation
 Andrew T. Huber, Esq., Palm Beach
 Lester B. Law, Esq., Naples

Friday, February 22, 2013 12:00 - 1:30
(1.5 hour presentation)
 State and Local Taxation
 Rex D. Ware, Esq., Tallahassee

 Tax Procedure
 Michael A. Lampert, West Palm Beach



Page 34

 Volume XXIX, No. 1  Tax Section Bulletin Winter 2013

REFUND POLICY: A $25 service fee applies to all requests for refunds. Requests must be in writing and postmarked no later than two 
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information filled in below. If you have questions, call 850/561-5831. 

Name _________________________________________________________Florida Bar # ________________________________

Address _____________________________________________________________ Phone: (   ) _______________________

City/State/Zip _________________________________________________ E-mail* _____________________________________
*E-mail address required to transmit electronic course materials and is only used for this order. aJC: Course No. 1581R

ELECTRONIC COURSE MATERIAL NOTICE: Florida Bar CLE Courses feature electronic course materials for all live presentations, live webcasts, webinars, 
teleseminars, audio CDs and video DVDs. This searchable electronic material can be downloaded and printed and is available via e-mail several days in 
advance of the live presentation or thereafter for purchased products. Effective July 1, 2010.

❑  aUDio CD (1581C)
(includes electronic course material)
$250 plus tax (section member)
$300 plus tax (non-section member)

TOTAL $ _______

LoCaTioN (CHeCK oNe):
(350) Live Webcast / Virtual seminar*

*Webcast registrants receive an email two days 
prior to the seminar, with log-in credentials to ac-
cess course materials and the webcast link. Call 
The Florida bar order entry Department at (800) 
342-8060, ext. 5831 with any questions.

AUDIO WEBCAST REGISTRATION FEE (Check One): 
 Member of the Tax Section:  $250
 Non-section member:  $300
 Full-time law college faculty or full-time law student:  $150
 Persons attending under the policy of fee waivers:  $0
Members of The Florida Bar who are Supreme Court, federal, DCA, circuit judges, county judges, magistrates, 
judges of compensation claims, full-time administrative law judges, and court appointed hearing officers or 
full-time legal aid attorneys for programs directly related to their client practice are eligible upon written request 
and personal use only, complimentary admission to any live CLE Committee sponsored course. Not applicable 
to webcast. (We reserve the right to verify employment.)

MeTHoD oF PaYMeNT (CHeCK oNe):
 Check enclosed made payable to The Florida Bar
 Credit Card (Fax to 850/561-9413.)
  MASTERCARD  VISA  DISCOVER  AMEX

Exp. Date: ____/____ (MO./YR.)

Signature: ____________________________________________________

Name on Card: ________________________________________________

Billing Zip Code: _______________________________________________

Card No. _____________________________________________________

Related Florida bar Publications can be found at http://www.lexisnexis.com/flabar/

  Please check here if you have a 
disability that may require special attention 
or services. To ensure availability of 
appropriate accommodations, attach a 
general description of your needs. We will 
contact you for further coordination.

 Enclosed is my separate check in the amount 
of $50 to join the Tax Section. Membership 
expires June 30, 2013.

CoURse booK — aUDio CD — PUbLiCaTioNs
Private recording of this program is not permitted. Delivery time is 4 to 6 weeks after 02/22/13. To oRDeR aUDio CD, fill out the 
order form above, including a street address for delivery. Please add sales tax. Tax exempt entities must pay the non-section 
member price. Those eligible for the above mentioned fee waiver may order a complimentary audio CD in lieu of live attendance upon 
written request and for personal use only.

Please include sales tax unless ordering party is tax-exempt or a nonresident of Florida. If this order is to be purchased by a tax-exempt organization, the 
media must be mailed to that organization and not to a person. Include tax-exempt number beside organization’s name on the order form.

CANDIDATES FOR CERTIFICATION:

Those who have applied to take the certification exam may find this course a useful tool in preparing for the exam. It is 
developed and conducted without any involvement or endorsement by the BLSE and/or Certification committees. Those 
who have developed the program, however, have significant experience in their field and have tried to include topics the 
exam may cover. Candidates for certification who take this course should not assume that the course material will cover 
all topics on the examination.
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To receive a 20% discount on future updates for these publications call 800.533.1637 to become a subscriber under the 
Automatic Shipment Subscription Program, and to obtain full terms and conditions for that program.
Prices subject to change without notice. Plus sales tax, shipping, and handling where applicable.
Satisfaction Guarantee. Examine and return your publication(s) within 30 days of receipt, at your expense, for a full credit of the advertised 
price, less shipping and handling fees, and any other discount credits.  
LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc. Other products or services may be 
trademarks or registered trademarks of their respective companies. © 2012 LexisNexis. All rights reserved.  

$75  |  1 volume,  
softbound with CD-ROM 
© 2012  Pub #22957

ISBN 9781422466896

Now in eBook format!
eISBN 9780327173731

Over 40 updated forms are 
included in the manual.

This guide for handling mortgage defaults helps you to decide the best action 
to take against the debtor and sets out all steps for a foreclosure action. 

The Seventh Edition contains new case law addressing a wide variety of 
issues including:

• documentation required to establish the right/standing to foreclose
• foreclosure by mortgage servicing companies and assignees (and the use 

of robosigners) 
• status of MERS as foreclosing party
• conditions precedent to filing foreclosure including diligent search and 

inquiry
• treatment of homeowner and condominium association assessments
• appointment of a receiver

The manual also contains pointers for complying with the Fair Debt Collection 
Practices Act and with the Protecting Tenants at Foreclosure Act.

fasTrain™—
Mortgage Foreclosure  
and Alternatives,  
Seventh Edition with CD-ROM

Order Today!
www.lexisnexis.com/flabar
Call toll-free 800.533.1637


