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Message from the Chair:

A Busy 2014 for the Tax Section!
By Joel D. Maser, Esq., Greenberg Traurig, P.A., Orlando, FL

and rules will follow. 

Our meeting schedule for the upcoming year came 
together nicely. The Section held its Fall Meeting at 
the J.W. Marriott Marquis in Miami on September 26 
through September 28, 2013. On Friday, September 27, 
we held a full-day seminar addressing the latest tax 
issues affecting real property transactions followed by 
a reception. Business meetings were held on Saturday, 
September 28, 2013.

After a lengthy hiatus, the Section will return to Talla-
hassee on October 25, 2013 to hold a liaison meeting with 
the Florida Department of Revenue. We are planning on 
holding the Winter Directors’ Meeting in New Orleans in 
late January or early February. As details are finalized, 
we will notify the Directors. The 36th Annual Meeting is 
scheduled from April 24, 2014 through April 26, 2014 at 
the Hilton Bonnet Creek in Orlando. We are working on 
a full-day seminar on tax procedure for Friday, April 25, 
2014. On Saturday evening, after the Section meetings, 
the Section will honor Bill Townsend as the Gerald T. 
Hart Outstanding Tax Attorney of the Year.

Lastly, I thank everyone in advance for their support 
and assistance for the upcoming year. n

First of all, I would like to thank Mi-
chael Lampert for his hard work as 
Section Chair this past year. Through 
Michael’s leadership, the Section 
significantly expanded the number of 
free CLEs offered to our members. The 
Section will continue to hold free (to 
Tax Section members) lunchtime tele-
phone seminars for which individuals 
can earn CLE credits on a diverse 

selection of topics. Our New Tax Lawyers Division will 
continue to offer free in-person lunchtime CLE seminars 
in various cities throughout the state, and all Tax Section 
members are invited.

The Tax Section’s plans for the 2013-2014 fiscal year 
will focus on increasing attendance and participation 
at Tax Section sponsored events. Kenneth Hackett 
Consulting, a long-time Tax Section Sponsor, has pro-
vided us with a trip for two to Cabo San Lucas. The trip 
will be awarded to a lucky Tax Section member based 
upon a random drawing held during our Annual Meet-
ing at Amelia Island. Members will receive entries to 
the drawing based upon attendance and participation 
at Tax Section sponsored meetings and events. Details 
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Past Chair’s Parting Message
Michael A. Lampert, Esq., West Palm Beach, FL

I am honored to have been able to 
serve as your Chair of the Tax Section 
of the Florida Bar for the 2012 -2013 
fiscal year.

This year we worked hard to make 
our Section more relevant to its mem-
bers, to the Bar, and to the greater 
community.

We began our year with our annual 
organizational meeting at the Amelia 

Island Plantation. This family oriented meeting, often 
called the “Amelia” meeting, allows Section members 
and their families to get to know each other in a more 
casual setting, and helps newer Section members to 
get involved in a more comfortable setting. A highlight 
of the meeting is our annual Ullman Year In Review, 
named after one of the Deans of Florida Tax Law (and 
the program’s creator), Sam Ullman. Special thanks 
to Mike Jorgensen and Ian C. White for all of their 
help with the hospitality suite and other arrangements. 
Special acknowledgment goes to Mike for all his years 
of chairing the hospitality suites.

Under the Directors of our Education Division, Mark 
Brown and Andrew Huber, our fall meeting in Or-
lando included the CLE Program “S, K, C, and J - Mak-
ing Cent$ Out of the Alphabet Soup: Advanced Themes 
in Entity Selection and Operations.” Special thanks to 
Co-Director Mark Brown, for chairing this program.

For our winter director’s committee meeting, we tried 
something different. Open to the entire Section, we went 
on a three night Royal Caribbean cruise Super Bowl 
weekend. We not only had a productive business meet-
ing, we also had an outstanding CLE program run by 
the many past Section Chairs in attendance.

Our annual meeting this year was held at the Gaines-
ville Hilton and the University of Florida School of 
Law. In conjunction with this meeting, we included the 
advanced level CLE program entitled “What’s Hot and 
Exciting in Tax Law.” For each topic, this program paired 
a highly respected practitioner with a tax law professor. 
Thanks to past Section Chairs Richard Comiter and 
Lauren Detzel, as well as to U.F. Law Professor Mike 
Friel for co-chairing this program. Special thanks to 
Andrew Comiter for obtaining a tourist development 
grant to hold the meeting in Gainesville. Cristin Con-
ley, Michael Minton and Janette McCurley, among 
many others, helped make this meeting a success. At 
the well-attended annual dinner that Saturday night, 
the Tax Section Tax Lawyer of the Year award was pre-
sented to University of Florida Professor Dennis Cal-
fee. Professor Calfee, beloved by his current and former 

students, has had and continues to have a tremendous 
impact on the practice of tax law. Not only has he taught 
a significant number of Florida tax lawyers, he has at 
least fifty former students who are now serving as law 
professors around the country. 

The 31st Annual International Tax Conference, had a 
record attendance of several hundred. This program, co-
sponsored with the FICPA and chaired by Shawn Wolf 
and a very dedicated committee, including James H. 
Barrett, Steven Hadjilogiou and Seth Entin, has a 
national reputation.

In response to the American Taxpayer Relief Act of 
2012, we held a teleconference CLE at no charge for our 
members. Thanks to our teleconference speakers Lau-
ren Detzel, Domenick Lioce, and Sydney Traum. 
Under the leadership of Mike O’Leary and other divi-
sion directors, we have held sixteen one hour lunch time 
phone seminars on a wide variety of federal and state 
tax issues, all in an effort to better serve our members.

Nationally, we continue to comment on proposed tax 
regulations, as well as address Florida tax law issues. 
This past year, led by our comment Czars, Micah Fog-
arty and Brian Malec, some of the Tax Section issued 
submissions included comments on: Internal Revenue 
Code Section 1411 and its application to foreign estates, 
trusts, property dispositions and other issues; Circular 
230 regulations – rules governing practice before the 
Internal Revenue Service; and Individual Taxpayer 
Identification Number program request. All of these com-
ments have been picked up and published by major tax 
services and the head of the IRS’s Office of Professional 
Responsibility noted that our Circular 230 comments 
raised an issue that they had not thought of and that no 
other comments by tax groups had addressed.

The Tax Section also again hosted the national tax 
moot court competition in Clearwater, February 7-9, 
2013, with sixteen law schools participating this year. 
This program has become nationally renowned. This 
Program is led by Chair, Eric Hall (his sixth year), 
with volunteer tax lawyers who write the problems and 
bench briefs, review the student briefs and judge the 
early rounds. Special thanks to U.S. Tax Court Judges 
Carluzzo and Dean for judging the final rounds of the 
competition. It is truly an outstanding program. This 
year’s award winners were: 
• Team Oral Argument Awards: Competition Win-

ner: Charleston School of Law; First Runner-Up: 
Louisiana State University Law Center; Second 
Runner-Up: Suffolk University Law School.

• Team Brief Awards: Best Overall Brief: George 
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Mason University School of Law; First Runner-Up: 
Loyola University Chicago School of Law.

• Individual Award: Best Individual Oralist: Lane 
Jefferies, Charleston School of Law.

Jennifer Wioncek has earned special recognition 
for her efforts in so many areas but especially with the 
e-newsletters, website and new tax lawyers division. 
Special thanks to past chair, Bob Panoff, for his good 
counsel. Domenick Lioce was an outstanding immedi-
ate past chair, serving as sponsorship chair.

Long Range Planning, with William Lane and James 
H. Barrett, stepped up this year with specific goals 
and action steps. Our Treasurer, Joe Schimmel, was 
(and is) a great resource on our Section budget and all 
things Bar (Joe, among his other leadership activities, is 
a Past Council of Sections Chair). Section member and 
last year’s Tax Section Public Service Award recipient, 
Vivian Rodriguez, now the Honorable Vivian Rodri-
guez, served admirably as this year’s Chair of the Tax 
Certification Committee. 

We continue to strengthen our Section’s website and 

our New Tax Lawyers Division continues to host lunch 
programs throughout the state.

The Tax Section is fortunate to have a very active cadre 
of past section chairs, whose assistance is invaluable. 
We also have a very active Directors Committee and an 
increasingly engaged Executive Counsel. Already our 
incoming Chair, Joel Maser, and Chair Elect, Cristin 
Conley Keane, are working on the programing for 
their respective years. I would like to acknowledge and 
thank our Section Administrator, Arlee J. Colman, who 
stepped in at the last minute shortly before our July 4 
meeting and truly helped facilitate that and our other 
programs. I would also be remiss if I did not thank our 
first ever Section “Chief of Staff,” Janette M. McCur-
ley, whose overall assistance, organizational skills and 
commitment have been invaluable to both me and to the 
Section. And, special thanks to the Director of Chair, my 
wife, Stacey Lampert, for all of her help.

It has been my honor to serve as the Tax Section 
Chairman. n

— Michael A. Lampert, Chair

Orlando | Tampa | www.PCEcompanies.com 
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continued, next page

Evaluating LLC Operating Agreements Containing 
“Carte Blanche”1 Authority and Right to Rely Provisions 

Purporting to Release Third Parties From any Duty to Inquire
by T. Scott Tufts, Esq., Tufts Law Firm, PLLC, Maitland, FL

Practitioners asked to assist in the drafting of an op-
erating agreement for limited liability entities, such as 
a limited liability company (LLC), know that the process 
is a treacherous one.2 Certainly, practitioners drafting 
LLC operating agreements have a vast reservoir of tal-
ent to assist them, while sitting in the line of fire.3 The 
ethical questions for these practitioners are many, but 
for those asked to draft an operating agreement, two 
critical questions come into focus: (1) when is the request 
made to draft the agreement; and (2) by whom. This is 
because client identification is key. Practitioners must 
be clear on whether they are being asked to represent 
the LLC entity, a promoter, or all or some of the constitu-
ents. Practitioners tasked with drafting an agreement 
must also know if they are to advocate or act merely as 
a scrivener.4 

An important practical question also must be ad-
dressed early on in the process, and that is what type 
of LLC is desired. In Florida, currently, there are two 
choices: (1) member-managed LLC; and (2) manager-
managed LLC.5 The former, somewhat resembling a 
general partnership, with a corporate veil of protection, 
while the latter, mostly resembling a limited partner-
ship, with a corporate veil of protection, but without 
prohibiting investor involvement in the management 
of the entity.6 With the type of entity selected, the laws 
of agency are more easily applied. 

However, practitioners may find that they will be 
asked to draft provisions that seek to advantage one 
of the constituent members, vis-à-vis other constituent 
members, especially if one of the parties is contributing 
all or a substantial portion of the capital. Are there lim-
its on what can be drafted at the formation stage? For 
example, a party requesting the services of a lawyer to 
draft an operating agreement may ask that he or she be 
bestowed with carte blanche authority, and then seek to 
couple the same with provisions that look to release any 
third parties from having to perform any due diligence 
as to the authority of the manager. As we shall see in 
this article, an LLC operating agreement drafted in this 
manner, without negotiation, is quite lethal in design, 
especially if it fails to consider the rights of anticipated 
investors.7 In a recent case, Synectic Ventures, the Su-
preme Court of Oregon has issued a warning to those 
who endeavor to draft these types of provisions, perhaps 
subscribing too blindly to a contractarian view of the 

LLC laws, drafting provisions that essentially push the 
envelope too far. In this article, we break down how this 
Oregon case is likely to impact practitioners in Florida, 
who are otherwise guided by the existing Florida LLC 
Act found in Chapter 608 of the Florida Statutes, or 
the Revised Florida Limited Liability Company Act, set 
to appear in new Chapter 605 of the Florida Statutes, 
available January 1, 2014 and in full force and effect, 
January 1, 2015. 

I. Overview and Reflections on the 
Utility of LLCs—Contractarians vs. 
Traditionalists

When it comes to the implementation and use of 
limited liability companies, legislators are seeking to 
determine what kind of LLC to offer in each of their 
respective states. They soon find themselves in a debate 
akin to the polarizing political debates of today. Com-
mentators on the issue debate the utility of how much 
freedom of contract should exist when it comes to LLC 
operating agreements in Florida.8 Florida courts adhere 
to a policy favoring freedom of contract which prevents 
courts from unnecessarily rewriting or interfering with 
contracts, unless some other policy objective stands in 
the way.9

Much has been said about Delaware’s corporate laws. 
It has been suggested that pretty much anything goes, 
when it comes to the drafting of Delaware LLC operat-
ing agreements. Indeed, as then Chief Justice of the 
Delaware Supreme Court Myron Steele noted in a 2009 
article in the American Business Law Journal,10 since 
2004, the Delaware legislature made it clear that to 
the extent that default fiduciary duties exist there, as 
determined by the Delaware courts, those duties “can 
be entirely eliminated.”11 That being said, practitioners 
looking to Delaware have to remember that “despite the 
wide latitude of freedom of contract afforded to contract-
ing parties in the LLC context” in Delaware, “in the 
absence of a contrary provision in the LLC agreement, 
LLC managers and members owe traditional fiduciary 
duties of loyalty and care to each other and to the com-
pany.”12 In addition, the Delaware LLC Act expressly 
states that practitioners may not attempt to draft into 
operating agreements provisions that attempt to limit or 
eliminate liability for any at or omission that constitutes 



Page 8

 Volume XXIX, No. 2  Tax Section Bulletin Fall 2013

a bad faith violation of the implied contractual covenant 
of good faith and fair dealing.13 

For practitioners working through drafting issues, they 
might feel at times that there are two voices, not saying 
which the angel is and which is the proverbial devil, in 
their ear. On one side, the voice of contractarians,14 and 
on the other side, the traditionalists. A contractarian 
might not see anything wrong in drafting LLC operating 
agreements that provide absolute freedom of contract 
to the parties. They feel with that freedom comes the 
absolute right for the parties to enter into operating 
agreements bestowing “carte blanche” authority on the 
constituents tasked with day-to-day management, and 
release any third party from inquiring any further into 
that assertion of authority. Traditionalists are likely to 
take issue with the same. They desire some kind of limi-
tation on the desires of these contractarians, and some 
limits on this freedom, in the form of default provisions 
and nonwaivable provisions in the LLC Acts, guided by 
policy and related concerns. Traditionalists see it further 
the role of the judiciary to limit this freedom of contract 
notion in certain situations. 

II. Florida’s Approach.
While the State of Delaware is famous for purporting 

to allow parties to completely eliminate fiduciary du-
ties by way of agreement, the State of Florida does not 
appear to subscribe to this view, though it does recognize 
the important notion of freedom of contract.15 In fact, 
by the statutory language currently employed in the 
current Florida LLC Act, F.S. § 608.423, under a section 
titled, “limited liability company operating agreement; 
nonwaivable provisions,” an operating agreement for a 
Florida LLC may not: 
• (a) unreasonably restrict a right to information or 

access to records under F.S. § 608.4101; 
• (b) eliminate the duty of loyalty under F.S. § 

608.4225…;
• (c) unreasonably reduce the duty of care under F.S. 

§ 608.4225;
• (d) eliminate the obligation of good faith and fair 

dealing under F.S. § 608.4225…;
• (e) vary the requirements to wind up the LLC’s 

business;
• (f) restrict rights of a person, other than a manager, 

member, or transferee of a member’s distributional 
interest.

In fact, Stuart Cohn and Stuart Ames, the authors of 
Florida Business Laws Annotated (2012-2013), suggest 
that every Florida LLC has a fundamental core of fidu-
ciary responsibility required of those who “manage” the 
LLC---representative of the fiduciary duties of loyalty, 
care, and further protected by the obligation of good faith 
and fair dealing. By way of the above referenced statu-
tory language, this intent is clear, and these fiduciary 
responsibilities may not be completely eliminated by 
those who draft operating agreements.16 

At the same time, modifications to the duty of loyalty 
or obligation of good faith and fair dealing may be made 
by agreement of the parties. However, commentators 
suggest that “blanket waivers of duty” are unenforceable 
here in Florida.17 Furthermore, any such modifications 
are only permitted to the extent that they are not mani-
festly unreasonable.18 

These provisions must be compared to the exculpation 
provisions found in F.S. § 608.4228. Under these provi-
sions, LLC managers are immune from personal liability 
for their acts and omissions unless their conduct falls 
into one of five categories of egregious acts that are set 
forth in F.S. § 608.4228(1)(b)(1)-(5).19

III. synectic Ventures 20

In Synectic Ventures, the Supreme Court of Oregon 
arguably found itself in the middle of the traditionalists 
vs. contractarian debate.21 The Supreme Court of Oregon 
looked to resolve a LLC dispute that arose when an LLC 
manager took certain actions that sought to benefit him-

LLC OPERATInG AGREEMEnTS
from previous page
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self and another third party, buttressed by provisions in 
an operating agreement he claimed bestowed him with 
carte blanche authority to do these acts. 

A. Factual Background.
The LLC dispute that emerged in Synectic Ventures 

centered on the actions taken by EVI Corporation (EVI), 
an Oregon corporation that was a provider of certain 
medical devices. Notably, in a year prior to March, 2003, 
EVI had received substantial advances of over $3 mil-
lion from three venture capital funds that were formed 
to invest in emerging companies. These three venture 
capital funds were organized as limited liability compa-
nies (hereafter collectively as the “VC LLCs”), so that 
each VC LLC consists of individual investor members. 
The three VC LLCs were: Synectic Ventures I, LLC 
(formerly (Berkman) Capital, LLC), Synectic Ventures 
II, LLC (formerly CB (Berkman) Capital II LLC), and 
Synectic Ventures III, LLC (formerly CB (Berkman) 
Capital II-A LLC).22 The VC LLCs had substantially 
similar operating agreements, naming as their manag-
ers, certain management entities owned by or controlled 
by Craig Berkman (hereafter “Berkman”). The VC LLC 
operating agreements generally grant the manager the 
exclusive authority to manage and control the interests 
of the plaintiff investors. 

In March, 2003, these parties looked to document the 
terms of the advances in the form of a loan agreement 
called a Note and Warrant Purchase Agreement (here-
after “Loan Agreement”). By this Loan Agreement, EVI 
agreed to pay the Note back by no later than December 
31, 2004, and if the debt was not timely paid, then the 
VC LLCs were then entitled to foreclose on EVI’s assets, 
which consisted primarily of its medical device patents. 
However, EVI could stave off foreclosure on its assets if 
it could raise additional investments of at least $1 mil-
lion prior to the December 31, 2004 deadline, and also, 
at that time, compel the VC LLCs to accept conversion of 
its debt positions into equity (in the form of EVI stock).23 
Conversion would mean that the VC LLCs’ funds would 
be in a minority position, with EVI continuing to own all 
of its assets, free from this threat of foreclosure.

It was during 2003 that some of the individual in-
vestors in the VC LLCs hired a Portland law firm to 
investigate Berkman’s management of the VC funds. 
By September, 2003, a letter agreement provided that 
Berkman had to inform the concerned investors of cer-
tain activities he wanted to take on behalf of the VC 
LLCs. The letter agreement further stated that Berk-
man would not take on additional obligations for these 
VC LLCs without obtaining advance approval of these 
concerned investors. The purpose of the letter agreement 
was primarily to provide the investors with greater in-
formation and assurances as to the management of the 
VC funds.24 These same terms were repeated in another 
letter agreement entered into in June, 2004; only that 

in the June 2004 letter agreement, the parties contem-
plated a winding up of these VC funds. On September 2, 
2004, by way of letter, Berkman learned that the funds 
intended on replacing him as soon as they could find a 
new manager. At that time, Berkman and his associate 
had been unable to raise the required $1 million in equity 
to prevent foreclosure. Thus, by that time, there must 
have been concern on Berman’s part that if a new man-
ager were brought in, that manager would not extend 
the Loan Agreement. At that moment, according to the 
court’s findings, Berkman looked to take matters into his 
own hands. Berkman had EVI’s lawyers begin to draft 
an amendment to the Loan Agreement and also draft 
a unanimous written consent resolution of the Board 
of Directors of EVI Corp. This amendment purported 
to extend the deadline for repayment from December 
31, 2004 to December 31, 2005, thus providing EVI ad-
ditional time to raise the $1 million and eliminate the 
loans, without repayment and compel the conversion of 
the loans from secured debt into an unsecured minority 
equity position. 

Berkman proceeded to then sign a First Amendment 
to the Loan Agreement (hereafter “First Amendment”), 
purportedly on behalf of each of the VC LLC funds, 
without bothering to sign on behalf of the separate man-
agement companies that were the exclusive managing 

continued, next page
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members thereof. At the same time, Berkman signed the 
Unanimous Consent to approve the extension on behalf 
of EVI. Quite telling of his motives, Berkman actually 
undertook these actions in mid-September, 2004, but the 
document was backdated to August 15, 2004. This gives 
these documents and the actions represented thereby 
the superficial appearance that they had been signed 
before Berkman had received the September 2, 2004 
letter placing him on notice of his imminent removal as 
the manager.25 In fact, not only did Berkman engage in 
this backdating exercise, but Berkman did not disclose 
any of these documents, whether the First Amendment, 
or the Unanimous Consent, to the concerned investors 
in the VC LLC funds. 

From there, in December, 2004, Berkman was termi-
nated as the manager of these VC LLC funds. G.H. Gold-
stick & Company (hereafter “Goldstick”) was installed 
as the new managing member of the funds, replacing 
Berkman. In early 2005, Goldstick discovered the First 
Amendment. On August 31, 2005, seven months later,26 
the VC LLC funds headed by Goldstick informed EVI 
that the First Amendment was invalid because Berk-
man lacked authority to enter into it. On that same day, 

Goldstick and the VC LLC funds instructed EVI that it 
was not to convert the loans into equity. 

On December 29, 2005, just prior to the VC LLC funds 
obtaining a right to foreclose under the purported First 
Amendment, EVI claims that it completed a transaction 
with another Berkman-controlled fund called Synectic 
Asset Ventures, LLC (hereafter “SAV”). By this transac-
tion, quite amazingly, EVI claims that SAV invested $1 
million in EVI, and essentially, this compelled conversion 
of the loans into equity. This was intended to prevent 
the VC LLC funds from attempting to foreclose on EVI’s 
patented medical devices as well. EVI notified the VC 
LLC funds of the conversion (i.e., that all of their loans 
(principal and interest) were now converted into unse-
cured EVI shares), in satisfaction, they claimed, of the 
debts otherwise due and owing to the VC LLC funds and 
their concerned investors.27 

B. Issue Presented Before the Trial Court and 
On Appeal.

The VC LLC funds filed their lawsuit, seeking to re-
cover on the Loan Agreement and foreclose on the EVI 
assets, because EVI had not paid back the loan by the 
original maturity date of December 31, 2004. The VC 
LLC funds claimed that they were not bound by the 
extension purportedly entered into by Berkman, as the 
manager thereof, because he had a conflict of interest 
in pursuing the same, and the defendant, EVI, knew it. 
EVI defended, claiming that Berkman had carte blanche 
authority to enter into the transactions. The trial court 
granted summary judgment in favor of EVI, compelling 
the VC LLC funds to then have to appeal. 

On appeal, the VC LLC funds maintained that Berk-
man breached several fiduciary duties owed to them at 
the time he attempted to enter into the amendment, 
and that because EVI had actual knowledge of his 
conduct, any such amendment was null and void. In 
the alternative, the VC LLC funds asserted that even 
in the absence of any breach, Berkman still lacked the 
authority to execute the amendment on their behalf, and 
again, EVI knew this, and thus, the amendment could 
not be enforced against them. EVI countered on appeal 
that the Berkman, through the VC LLC fund operating 
agreements, had actual authority to enter into and bind 
them to the amendment. Regardless, EVI argued that 
it was entitled to rely on Berkman’s apparent authority 
given that the operating agreements specifically autho-
rized third parties to rely on Berkman’s actions without 
further inquiry. EVI also noted on appeal that the VC 
LLC funds ratified the amendment because they know-
ingly acquiesced to its terms for seven months before 
challenging it. 

 
C. The Court of Appeals of Oregon Decision28

The Court of Appeals of Oregon began its analysis of 
the issues before it, by looking at the law of agency, and 

LLC OPERATInG AGREEMEnTS
from previous page
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the Oregon LLC Act, Section 63.140(2)(a) setting forth 
that “each manager is an agent of the limited liability 
company for the purpose of its business.” The appellate 
court then looked at each of the VC LLC fund operat-
ing agreements and found that these agreements gave 
Berkman authority to exclusively manage and control 
the business and affairs of the funds. The appellate court 
noted that Berkman’s actual authority encompassed 
an ability to take action on behalf of the VC LLC funds 
without the consent of the members. Furthermore, the 
court noted that the VC LLC fund operating agreements 
also granted any third party the right to rely on Berk-
man’s authority to bind them, without further inquiry. 
The Court of Appeals also noted that the Loan Agree-
ment contained provisions that it felt granted Berkman 
the authority to act on behalf of the VC LLC funds in 

connection with that agreement.
The appellate court rejected the argument raised by 

the VC LLC funds that Berkman’s actual authority was 
somehow limited by the letter agreements, or that his 
authority was limited by the fact that acts of self-dealing 
or in breach of fiduciary duties could not be covered by 
such expressions. The appellate court noted that Berk-
man did not enter into the letter agreements with the 
VC LLCs, but instead, with only some of the concerned 
investors as a group. The appellate court also found it 
significant that the September 2003 letter agreement 
made the statement that “Berkman will remain respon-
sible for the Funds to the same extent as in the past.” 
The court noted that e-mail communications between 
the concerned investors’ attorney and a company specifi-

continued, next page
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cally referenced Berkman’s overriding responsibility for 
the Fund investment decisions. Finally, the appellate 
court found it significant that the removal provisions in 
the VC LLC fund operating agreements were not trig-
gered until December, 2004, after the amendment was 
executed. The appellate court also took issue with the 
argument that somehow when Berkman breached his 
fiduciary duties by entering into the amendment to the 
Loan Agreement, that this might mean that the actions 
are not still binding on the principal. The appellate court 
held that there was a significant difference between 
holding an agent liable to the principal for damages 
arising from a breach, and letting the principal go back 
and disavow the agent’s action. To the appellate court, 
Berkman retained the express authority to enter into 
the amendment because the VC LLC funds let him do 
it, by taking no action to limit his authority.29 The court 
held that there was no operation of law that could strip 
Berkman of his authority to bind the VC LLC funds in 
the ordinary course of business. The appellate court 
also noted that the VC LLC fund operating agreements 
expressly recognized that conflicts of interest transac-
tions might arise, and that these were authorized by 
the operating agreement, thereby negating Oregon LLC 
Act provisions (ORS § 63.130) that mandated that in a 
manager-managed LLC that such transactions required 
the consent of a majority of the members.

D. Briefings Before the Supreme Court of 
Oregon.

Given the contractarian approach taken by both the 
trial court and the appellate court in Synectic Ventures, 
many practitioners might be of the view that the case 
ought not have gone any further. However, by way of the 
briefing done before the court, another concern appears 
to have emerged.

The Plaintiff VC llC Funds’ View
Attorneys Scott Shorr and Roy Pulvers, in representa-

tion of the plaintiff VC LLCs, noted that this was a case 
involving a breach of the duty of loyalty, among other 
breaches, by a LLC member-manager (Berkman) who 
engaged in a conflict-of-interest transaction on behalf of 
not one, but in fact, two sets of principals. In doing so, as 
they saw it, Berkman intentionally favored one principal 
(EVI) and harmed another, the plaintiff VC LLC funds. 
In other words, Berkman’s conduct was designed to 
benefit both himself, directly and through EVI, while, at 
the same time, harm the VC LLC funds, knowing that he 
owed duties to represent them with loyalty and in good 
faith. Such conduct, they claimed before the Supreme 
Court of Oregon, violated the statutory commands of the 

Oregon LLC Act, and also, violated the express terms of 
the LLC operating agreements. The argument was then 
made that these breaches of fiduciary duties ought to re-
sult in an immediate revocation of Berkman’s authority 
to enter into a deal with EVI, on behalf of the VC LLC 
funds. To them, no LLC document or later agreement 
expressly permitted Berkman to breach his fiduciary du-
ties or enter into transactions that favored one principal, 
or himself, at the expense of the VC LLC funds. 

Furthermore, the plaintiff VC LLC Funds’ lawyers 
contended on brief that the “broad waivers” relied upon 
by EVI are actually prohibited by the Oregon LLC Act,30 
and in any event, to enforce the same would be uncon-
scionable.31 As the VC LLC appellate attorneys put it, “in 
true third party transactions, in which the third party 
is dealing with the LLC manager at arm’s-length, it will 
be rare that there will be direct knowledge or notice by 
the third party that the LLC manager is breaching his 
fiduciary duties or acting outside his authority in that 
particular transaction” but that “in such rare situations, 
it is appropriate to place the risk on the third party 
that the transaction may be unwound.” Interestingly 
enough, the plaintiffs’ lawyers pointed out on brief that 
the operating agreements actually contained specific 
provisions for the use of an advisory committee to ad-
dress and vote on conflict-of-interest transactions. The 
presence of these provisions, they argued, means that 
other, more general sections of the operating agreement 
were not intended to serve as a “blanket waiver” of 
conflict-of-interest transactions.32 Further, they noted 
on brief that the Oregon LLC Act provides for a manner 
in which conflict-of-interest transactions may be voted 
upon (or ratified), but that this must be based on a “full 
disclosure of all material facts.” As these lawyers for the 
VC LLC funds astutely noted:

“Berkman could have easily sought a vote if he wanted 
to ensure approval by the Funds, but instead he hid the 
extension and backdated it. Indeed, ….the LLC operating 
agreements of two of the Funds contained a provision 
for an advisory committee to vote on conflict-of-interest 
transactions. There is no evidence that Berkman created 
any such committee, although he was obligated to under 
the terms of two of the operating agreements, or called 
for any such meeting. …Under the Act and agency law, 
Berkman (and EVI) took the risk that by not disclosing 
all of the material facts in advance of the loan exten-
sion, the Funds would not approve (or later ratify) that 
extension.”33

eVi’s Countering arguments Before the supreme 
Court of oregon

EVI countered in their briefs before the Supreme 
Court of Oregon that if, plaintiff VC LLC Funds were 
right-- that the lower courts got it wrong, and the law 
is as these Investment Fund LLCs’ proposed---, then 
“it would significantly increase uncertainty in business 
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transactions and encourage the type of after-the-fact, 
selective enforcement of transactions the” Oregon LLC 
Act was intended to prevent. EVI’s lawyers further took 
the position that the funds were sophisticated. Thus, EVI 
felt that it was only after choosing to give their agent 
expansive authority that EVI then selectively sought to 
avoid one transaction their agent executed under that 
authority; but simultaneously and inexplicably, still 
sought to enforce a related action executed under that 
same authority. This made no sense, they argued. In 
other words, if the VC LLC funds were willing to hold 
EVI to the original Loan Agreement reached between the 
parties, and seek recovery on the loan, then they ought 
not be able to complain about a subsequently reached 
amendment. As they saw it, Oregon’s LLC Act “does not, 
and should not, allow for this type of selective application 
of agency authority.”34 

EVI also believed that the trial court was correct 
when it looked to the Operating Agreements, placing 
management and control exclusively in the hands of 
each Investment Fund LLC’s “managing member.” As 
EVI noted, Section 4.1 of the Operating Agreement, 
expressly authorized the Managing Member, Berkman, 
to invest the funds of the Company and to negotiate the 
terms of such investment, relying on the carte blanche 
authority given to him. In other words, EVI contended 
that Berkman could act without obtaining the consent 
of the other Members. 

Most notably, EVI noted how the Operating Agree-
ments also authorized the members to associate with 
and even govern the third-party companies in which 
plaintiffs invested, citing to provisions that released 
any “Member or its Affiliates” from engaging indepen-
dently or with others in other business and investment 
ventures of every nature and description and shall have 
no obligation to account to the (LLC) for such business 
or investments or investment opportunities. As EVI’s 
lawyers argued on brief, citing to one of the members 
of the funds, it was a “real advantage” to the plaintiff 
funds to have as “their” Managing Member, one that was 
involved in the management of companies in which the 
plaintiff funds invested.35 

EVI also looked to those provisions appearing in the 
Operating Agreements that expressly allowed third 
parties to rely on the Managing Member’s authority to 
conduct business on plaintiff ’s behalf, and noted that 
this must mean that the third party had no duty to 
inquire at all into Berkman’s representative authority. 
To EVI, what was also troubling was that the plaintiff 
funds were seeking to enforce the purchase agreement 
entered into between their agent and EVI, a third-party 
business in which the plaintiffs invested, and to foreclose 
on their security interest under that agreement. At the 
same time, EVI notes, in order to enforce that agreement, 
plaintiffs must demonstrate that an amendment to that 
agreement—entered into by their same agent with the 

same third party---is unenforceable. “In short, plaintiffs 
wish to enforce the Purchase Agreement but renege on 
the amendment to that agreement despite the fact that 
both the agreement and amendment were executed by 
the same signatories, occupying the same positions with 
the same contracting parties, under the same surround-
ing circumstances.”36 EVI looked to the trial court’s hold-
ing that “an agent’s authority to bind its principal to a 
third party is a separate inquiry from that of an agent’s 
liability to its principal” and EVI believes further that 
“(d)istinguishing these two concepts is of fundamental 
importance to business contracting.” To EVI, this was 
the key as to why the lower courts got it right: 

“the rule of law plaintiffs propose would cause uncer-
tainty in contracts, inappropriately shift the risk of agent 
misconduct from an LLC to third parties dealing with it, 
and encourage principals to game the system by picking 
and choosing, after the fact, the transactions to which 
they agree to be bound and those they wish to avoid.”

The oregon Trial lawyers association weighs in
In considering matters before the Supreme Court of 

Oregon in the case, as the parties looked to brief and 
address the lower court rulings in Synectic Ventures, 
the Oregon Trial Lawyers Association (hereafter the 
“OTLA”) also sought to weigh in, with a brief of their 
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own. As the OTLA saw it, the Court of Appeals, in af-
firming the trial court’s granting of summary judgment, 
“misapplied longstanding principles of agency law which 
are applicable under the Oregon LLC Act, …insofar as 
LLC managers are agents of their LLC principals.”37 
The OTLA relied on a century-old case (and subsequent 
cases in Oregon) for the proposition that “a general grant 
of express authority does not extend to a case where it 
appears that the agent himself is the person interested 
on the other side. (citing to 1 Mechem on Agency Section 
754 (2d ed 1925).” According to the OTLA, the reason for 
the rule is simple: the law assumes that a principal does 
not want its agent engaging in self-dealing…an inherent 
breach of the agent’s duty of loyalty to the principal.” 
In cases where an agent is engaged in self-dealing, the 
theory goes that this is enough to put the third party 
on his guard; essentially, on constructive notice of the 
agent’s lack of authority, rendering the transaction not 
binding on the principal. The OTLA further noted that 
under the facts of the case, EVI had not just construc-
tive knowledge, but actual knowledge. As the OTLA 
noted, Berkman’s lack of authority meant that because 
Berkman also was an officer of EVI, knowledge should 
be imputed from him to EVI. 

As for the suggestion that the principals had spe-
cifically authorized Berkman’s acts of self-dealing, the 
OTLA acknowledged on brief that a principal can give 
prospective authority to engage in self-dealing, and can 
even ratify an act of self-dealing after the fact, when 
the principal is aware of all the circumstances. They 
also acknowledged that the VC LLC funds’ arguably 
ratified Berkman’s original investment in EVI because 
they do not seek to rescind that investment. Yet, the 
OTLA claimed that the VC LLC Funds did not ratify 
the subsequent extension of the EVI loan, and, in fact, 
elected to rescind that extension. The OTLA contended 
that the VC LLC funds were entitled to rescind, based 
on application of the “plain statement” rule. Under this 
rule, the law requires that the grant of authority be ex-
pressed in language so plain that no other interpretation 
can rationally be given it.38 

The OTLA agreed with the appellate court that 
agency law principles were codified in the Oregon LLC 
Act. However, in applying the common law rules of ap-
parent authority, they note that the LLC Act in Oregon 
makes “binding on an LLC all of its manager’s acts 
which are in the ordinary course (of) business—unless 
the manager had no authority to commit the act and the 
third party knew or had notice that the manager lacked 
authority.” (emphasis added). Thus, the focus is on acts 
that are outside the ordinary course of business, such 
as self-dealing, which are specifically not binding on 

the LLC unless the LLC specifically approves them.39 
OTLA stated, that this principle is in keeping with the 
common law rule of apparent authority, which assumes 
that agents lack authority to engage in self-dealing and 
when they engage in such acts, this puts third parties on 
constructive notice of their lack of authority.40 While the 
Oregon LLC Act recognizes that an LLC can authorize 
acts of self-dealing, through its operating agreement, by 
identifying specific types or categories of activities that 
do not violate the duty of loyalty, such as competing with 
the LLC and appropriating business opportunities, that 
list of exempted activities cannot be “unconscionable” or 
“eliminate completely the duty of loyalty.”41 The OTLA 
had similar concerns for the efforts on the part of EVI 
to rely on the general language in the Loan Agreement 
that stated that Berkman, “shall have the right to take 
actions that may materially affect the rights or obli-
gations of plaintiffs…including, without limitation…
extending the maturity dates of the loan…and (EVI) 
may rely upon any written instructions it receives from 
(Berkman) in regard to this Agreement, the Notes, and 
the Warrants…without separate or independent inquiry 
of the individual (plaintiffs), in question.” To the OTLA, 
this provision, like those in the operating agreements, 
did not speak specifically to self-dealing, and there was 
nothing in the loan agreement that specifically autho-
rized an extension of the EVI loan if that extension 
constituted self-dealing.

E. The Supreme Court of Oregon’s Decision
The Supreme Court of Oregon concluded that the trial 

court erred in granting summary judgment in favor of 
EVI, and therefore, reversed. In reversing, the Supreme 
Court of Oregon first looked to consider the facts and all 
reasonable inferences from those facts in the light most 
favorable to the VC LLC funds. For example, the court 
felt that it was important to determine what type of 
LLC was involved. The court concluded that the VC LLC 
funds were manager-managed LLCs, even though they 
asserted on brief that they were “member-managed.” 
The court did so because all of the operating agreements 
designated a “manager” and the fact that these agree-
ments then used the term “Managing Member” did not 
transform the VC LLC funds into member-managed 
LLCs under Oregon’s LLC Act.42

From there, the Supreme Court of Oregon turned its 
attention to a number of provisions in the operating 
agreements it believed were relevant to the scope of 
Berkman’s authority to act on the funds’ behalf. For ex-
ample, the court looked at how Berkman, as managing 
member, had exclusive control over the VC LLC funds. 
The court noted that under the terms of the operating 
agreement, third parties could rely on the representa-
tions of the managing member, without needing to make 
further inquiry. Finally, the court noted that the operat-
ing agreements allowed each of the plaintiff ’s members 
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to invest in or manage companies in which the plaintiffs 
themselves invested.43 

At that point, the Supreme Court of Oregon looked to 
emphasize something that appears to have been over-
looked at the lower court levels. The court focused in on 
the fact that the VC LLC funds had invested in EVI, and 
how, at all relevant times, Berkman not only was the 
chairman of the board and treasurer of EVI, but also, 
how he owned a significant number of shares in EVI, 
which he had pledged as security for personal debts of 
between $500,000 and $700,000. Further of interest to 
the Supreme Court of Oregon was that Berkman periodi-
cally received interest-free loans from EVI. This meant 
that Berkman, personally, had much at stake—and 
foreclosure, if pursued by the VC LLC funds, would have 
meant that Berkman’s stock in EVI would be worthless, 
and also would have given the VC LLC funds control 
over its valuable intellectual property.44 

The Supreme Court of Oregon also focused on the 
request made of Berkman to voluntarily resign. The 
court specifically picked up on the fact that the loan 
amendment Berkman prepared “falsely stated that it 
had been made on August 15, 2004” and with regard to 
this transaction, Berkman pursued this just over one 
week after learning that he would soon be removed as 
managing member. On top of that, the court noted that 
Berkman, participating on both sides of the transac-
tion, signed the amendment and signed the consent 
resolution of defendant’s board of directors authorizing 
the transaction. Had Berkman not done this, the court 
notes, then the VC LLC funds would have been entitled 
to foreclose on all of defendant EVI’s assets, and this 
would have rendered Berkman’s stock worthless, giving 
the VC LLC funds control of the intellectual property. As 
a direct result of Berkman’s entering into this transac-
tion, plaintiffs lost the opportunity to foreclose and were 
left as minority shareholders in EVI with their security 
interest lost as well. 

The Supreme Court of Oregon agreed with EVI that 
Berkman had generalized authority to enter into con-
tracts like the amendment to the loan agreement, as 
buttressed by the Oregon LLC Act (ORS § 63.140(2)
(a)). Yet, the court did not stop there. Instead, the court 
turned to the question as to whether Berkman had 
authority to enter into the particular transaction (i.e., 
the amendment to the loan agreement), noting a conflict 
of interest. The court focused in on the well-recognized 
principle that an agent ordinarily lacks authority to 
act on behalf of a principal in a transaction in which 
the agent has a conflict of interest. As the court noted, 
Berkman was acting as agent for two principals, which 
had conflicting interests. In addition, he was personally 
interested in the transaction because he depended on 
EVI as a source of interest-free loans. Under Oregon 
LLC law, in application of a manager’s duty of loyalty, 
the court noted that while this duty does not prohibit 

self-interested transactions; such transactions must be 
fair to the LLC. On this point, the Supreme Court of 
Oregon stated that there was a genuine issue of material 
fact as to whether the transaction itself was or was not 
fair, as this would deprive Berkman of the authority to 
enter into the Loan Amendment.

As to the EVI argument that somehow the VC LLC 
operating agreements expressly permitted Berkman to 
act on behalf of the VC LLCs, regardless of any conflict 
of interest, the Supreme Court of Oregon said that Or-
egon’s LLC default rules under ORS § 63.155 mandates 
that any such authorization must be specific, such that 
when it comes to the duty of loyalty, one must identify in 
advance specific types or categories of activities that do 
not violate the duty of loyalty, and the same may not be 
unconscionable. Provisions in the operating agreements 
for the VC LLCs only allowed ordinary members, the pas-
sive investors in the LLC, to invest in or manage other 
corporations. These conflict provisions did not specifically 
allow the managing member, who essentially controls all 
aspects of LLC operations, to engage in transactions in 
which the manager has a conflict of interest.45 On this 
point, the Supreme Court of Oregon stated:

Unless checked, that authority (that managing mem-
bers may bind their LLC to transactions when the 
managing member has a conflict of interest) would give 
the managing member vast opportunities to personally 
benefit at the LLC’s expense. For that reason, the man-
ager of an LLC is subject to a statutory duty to refrain 
from dealing with the LLC in a manner adverse to the 
LLC and to refrain from representing a person with an 
interest adverse to the LLC. ORS § 63.155(2)(b). …Sec-
tion 3.2 (in the VC LLC Operating Agreements) …does 
not purport to change the default rule that transactions 
involving a conflict of interest by the manager must be 
approved by a majority of the members. …Even con-
sidered as a question of contractual interpretation, we 
are not persuaded that section 3.2’s generic release of 
any obligation by members to account for other invest-
ments was intended to waive the managing member’s 
duty to avoid conflicts of interest. We do not agree that 
section 3.2 qualifies as the sort of specific approval of a 
managing member’s duty to avoid conflicts of interest as 
required by ORS § 63.155(10)(a)(A). Because section 3.2 
does not specifically identify or authorize the managing 
member to engage in transactions in which the manag-
ing member has a conflict of interest, ORS § 63.155(10)
(a)(A), we conclude that the operating agreements did 
not specifically permit Berkman to approve the amend-
ment if he had a conflict of interest.46 

According to the court, even if Berkman lacked au-
thority to amend the loan agreement, the VC LLC funds 
would still be bound unless defendant knew or should 
have known that Berkman lacked authority. The court 
turned to the “right to rely” provisions contained in the 
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VC LLC fund operating agreements. These were drafted 
to relieve any third party from having to make any 
inquiry into the authority of the asserted agent (Berk-
man) to act for the LLC. The provisions in the VC LLC 
operating agreements stated:

Right to Rely on Managing Member. Any person or entity 
dealing with the Company may rely (without further 
inquiry) upon a certificate signed by the Managing 
Member as to any matter affecting the Company.

Here, the court rejected EVI’s attempt to use the reli-
ance provisions in the operating agreements to bind the 
VC LLCs to the extension. Here, Berkman, as chairman 
of the board and an officer for defendant was an agent 
for EVI, such that essentially everything that Berkman 
knew therefore must be imputed to EVI. As Berkman 
was a director and officer of EVI, this means that EVI 
can be said to have actually known the facts that would 
show that Berkman’s conflict of interest deprived him of 
authority. Thus, EVI knew that Berkman was a manag-
ing member for the VC LLC funds, and that he executed 
the amendment to the Loan Agreement. The court noted 
that EVI cannot then deny having known that Berk-
man was its chairman of the board and treasurer, and 
that Berkman had a significant financial stake in and 
through his stock ownership. EVI knew that it was pe-
riodically giving Berkman interest-free loans, as well. 
EVI, through Berkman, knew all the details of the al-
legedly unfair amendment to the loan agreement itself. 
Thus, EVI already knew essentially everything about 

Berkman’s conflict of interest, through the concept of 
imputation of knowledge, as noted by the court:

Unlike third parties dealing with plaintiffs at arm’s 
length, defendant would not have needed to make any 
further inquiry; defendant already would have known 
the answer.47

The court remanded the case, finding that unless the 
VC LLC funds were found to have later ratified the 
amendment, by inaction, which was a factual dispute, 
they would not be bound by the amendment to the loan 
agreement.48 The court also remanded the case, finding 
that there are triable questions of fact as to whether the 
transaction was fair to plaintiffs. 

IV. How a synectic Ventures Situation 
Might Play Out in Florida

The Supreme Court of Oregon concluded in Synectic 
Ventures that under the facts of the case, a facially obvi-
ous conflict of interest took precedent over the bestowing 
of carte blanche authority on a manager. Of course, this 
does not mean that a Florida court would necessarily 
adhere to the same view in a similar situation. For one, 
Florida courts routinely adhere to a policy of “freedom of 
contract,”49 often expressing themselves to be “powerless 
to rewrite” any agreement to make it more reasonable 
for a party.50 While it is true that Florida’s LLC Act 
compares favorably, with the Oregon LLC Act, there is 
still uncertainty as to whether the Supreme Court of 
Florida would rule completely in line with the reasoning 
of the Supreme Court of Oregon in Synectic Ventures. 
Both the Oregon LLC Act and the Florida LLC Act at 
this time incorporate the concept of default rules and 
“nonwaivable provisions.” 

In Synectic Ventures, the Supreme 
Court of Oregon looked to ORE § 
63.155(10)(a) and how the duty of 
loyalty could not be eliminated, 
focusing in on how specific types or 
categories of activities could have 
been identified in the operating 
agreement, and expressly stated 
not to have in violation of this duty 
of loyalty (provided that the same 
was not unconscionable). By com-
parison, Florida’s LLC Act, F.S. § 
608.423(2)(b) seems to call for same 
level of specificity in the drafting of 
such provisions, though the over-
riding limitation is that any carv-
ing up of the duty of loyalty may 
not be “manifestly unreasonable” 
(whereas in Oregon, the standard 
is unconscionable). Florida’s current 
LLC Act, like many, hit “conflicts of 
interest” transactions head on, and 
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it provides practitioners with the means of addressing 
these effectively. The statute is found at F.S. § 608.4226. 
For example, a conflict-of-interest transaction may be 
approved if disclosed, so that it can be approved by a 
sufficient consent of disinterested management. In F.S. 
§ 608.4226(1)(b), there is the opportunity to have the 
transaction approved or ratified by the membership. In 
F.S. § 608.4226(1)(c), the transaction is to be analyzed 
at the time of authorization for fairness and reasonable-
ness. In any event, the focus appears to be making sure 
that any transaction giving rise to a conflict-of-interest 
be evaluated, to determine if it was fair to the entity, in 
all cases, regardless of the level of approval obtained,51 
consistent with the exculpation from liability evident in 
F.S. § 608.4228(3) and (4). 

Practitioners may be well advised to fully consider 
how they can best advise those in managerial roles in 
these LLCs. Key in rendering this advice is to focus in 
on how managers are to discharge his or her duties, 
giving due regard to the information, opinions, reports, 
or statements prepared and presented to him or her, as 
well as the factors listed in F.S. § 608.4225(2)-(3). If a 
person in a fiduciary position has knowledge that might 
otherwise make the reliance on information, opinions, 
reports or statements unwarranted, he will be found to 
have acted in bad faith. Thus, it is not the presence of a 
conflict-of-interest that violates the fiduciary duties of 
care and loyalty; but rather, perhaps, the utter failure 
to have attempted to validate the same through some 
kind of mechanism. The law encourages LLCs to put 
into place mechanisms aimed at establishing that any 
transaction was fair and reasonable, as found in F.S. § 
608.4226. This seems to be expressly the intent of F.S. 
§ 608.4225(1)(d), the view of the commentators,52 and 
consistent with the view taken by the Supreme Court 
of Oregon in Synectic Ventures.

Further guidance on how courts look to see if mecha-
nisms of fairness testing are in place were on display 
in a Florida case that utilized a substantially similar 
approach to the analysis taken by the Supreme Court 
of Oregon in Synectic Ventures. In Razin v. A Milestone, 
LLC,53 an appellate court in Florida looked into the 
fairness of the underlying transaction, but only after 
finding the operating agreement to have been drafted 
sufficiently specific as to the underlying transaction to 
have found it to have been an authorized act. In the 
case, the drafting of the operating agreement was for a 
50/50 LLC, but which made it clear that one of the two 
managing members in a 50/50 LLC had the controlling 
authority when it came to the hiring of counsel to repre-
sent the LLC in collection with any dispute arising with 
respect to a particular loan made to the LLC by that 
managing member. In other words, the court found that 
when the parts put forth that level of specificity in the 
drafting of their agreement, to set forth how counsel was 
to be engaged in any dispute arising in a 50/50 context, 

the court looked to enforce the same. The court did not 
find that the provision was manifestly unreasonable per 
se. Instead, the court wanted to probe deeper and look 
into the fairness of the underlying transaction itself. 
Courts are not inclined to make any knee jerk reactions 
to provisions that at first blush may seem over the top, 
or potentially unreasonable.54 Thus, the Florida court’s 
approach in Razin, like in Synectic Ventures, sought to 
balance freedom of contract principles with a focus on 
whether a given transaction could (or even should) have 
been subjected to mechanisms of approval that provided 
greater assurances of fairness. As an aside, the Razin 
case also serves as a reminder for practitioners of their 
ethical duties, bound by the rules governing representa-
tion of entities, separate and apart from the individual 
interests of their constituents.55

V. How a synectic Ventures Situation 
Might Fare for States Like Florida 
Adopting Variations of the Revised 
Uniform LLC Act.

Though the Oregon LLC Act and current Florida 
LLC Act are similar, practitioners must remember that 
Florida and many other states are in the process of 
replacing their existing LLC Acts with a new LLC law 
based on the uniform act promulgated by the National 
Conference of Commissioners on Uniform State Laws 
(“NCCUSL”), that was further amended or “harmonized” 
in 2011. The perception is that uniformity among the 
various states, whereby all states are to give maximum 
effect to freedom of contract principles, is a desired goal. 
Therefore, when evaluating the impact of the Synectic 
Ventures decision, one must also consider whether the 
decision would have come out the same way if Oregon’s 
law was based on the revised version of the uniform LLC 
act put forth by NCCUSL.

Of course, when duly considering the revised version 
of the uniform LLC Act put forth by NCCUSL, practitio-
ners must be careful. Practitioners will find that when 
push comes to shove, the law that may emerge from the 
members of the legal committee pushing for change, 
and the legislative committee ultimately adopting the 
changes, might be distinct from the uniform version of 
the law. A great example of this has now arisen in the 
State of Florida, through a process that began in 2008, 
with an initial drafting committee of the Florida Bar, 
comprised of representatives from the Business Law, 
Tax Law, and Real Property Probate and Trust Law 
sections of the Florida Bar. From there, the committee 
received substantial input from a subcommittee of the 
Business Litigation Committee of the Business Law 
Section of the Florida Bar, as to litigation aspects and 
concerns, with enactment not coming until the 2013 
Florida Legislative Session, and ultimately, signature 
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into law by Governor Scott.56 
Thus, for practitioners in Florida looking to draft 

operating agreements, they will now find it prudent to 
be thoroughly familiar with three, if not more, bodies of 
distinct LLC laws. First, practitioners must have famil-
iarity with the original version of the Florida LLC Act 
as it has existed since 1982, then revised in 1999, 2002, 
2005, and 2011, amplified by existing case law. From 
there, practitioners will want to have at their fingertips 
a copy of the so-called “harmonized” Revised Uniform 
Limited Liability Company Act issued in 2011 by the 
National Conference of Commissioners on Uniform 
State Laws. With these in hand, the practitioner will 
then be prepared to make effective use of Florida’s new 
Revised Florida Limited Liability Company Act, taking 
special note of how Florida’s new law has deviated from 
the uniform act upon which it was based. This new LLC 
law will go into effect for all LLCs on January 1, 2015 
though it is available on January 1, 2014.57 

Florida’s newest version of the LLC Act will be set forth 
in a new chapter, Chapter 605. The new law contains an 
actual statement of intent as to how courts are to con-
strue the new LLC law. Statements of intent are not new. 
Prior LLC Act gave specific insights as how courts were 
to apply piercing of the veil standards to LLCs,58 and 
determine the rights of judgment creditors.59 Now, under 
the newest version, it is contemplated that courts are 
to construe operating agreements in Florida as follows:

It is the intent of this chapter to give the maximum 
effect to the principle of freedom of contract and to the 
enforceability of operating agreement, including the 
purposes of ss. 605.0105-605.0107. 

Unless displaced by particular provisions of this 
chapter, the principles of law and equity supplement 
this chapter.60

New F.S. § 605.0111 (2014)(emphasis added, as to 
language that deviates from similar expressions 
appearing in other states otherwise looking to rely on 
the revised uniform LLC Act put out by NCCUSL).61 

A search of the various LLC laws for the same express 
statement of this principle of construction in other LLC 
Acts reveals that the states having some version of the 
same include: California, Colorado, Delaware, Georgia, 
Indiana, Kansas, Kentucky, Maryland, Mississippi, Mis-
souri, New Hampshire, New Jersey (with the further 
admonition that the Revised Uniform LLC Act in New 
Jersey is to be liberally construed), New Mexico, North 
Carolina, Oklahoma, South Dakota, Utah, and Wiscon-
sin. However, Florida appears to be the only one that 
looks to subject that express statement to the further 
admonition that it is not just the intent to give maxi-

mum effect to the principle of freedom of contract, but 
also, the enforceability of operating agreements, and the 
purposes to be gleaned from the three sections found at 
605.0105 through 605.0107. Like with many other states 
developing LLC laws derived from the revised uniform 
LLC Act, Florida’s new law does have an expressly stated 
desire for uniformity of application and construction.62 
It remains to be seen how the stated desire for unifor-
mity is to be achieved in the face of deviations aimed at 
preserving certain aspects of Florida law.63

Courts will have to determine what to make of the 
distinguishing language in Florida’s newest version of 
the LLC Act. A special focus invariably needs to be made 
as to the legislative history of the unique provisions in 
the new LLC Act, when compared to other states who 
have otherwise adopted the Revised Uniform LLC Act 
put forth by NCCUSL. Practitioners will have to be 
wary of taking other state law decisions on LLCs, even 
in states that have adopted the revised uniform act, 
without first recognizing any unique provisions appear-
ing in either state’s laws. Notably, there are states, like 
Delaware, Mississippi, and Utah, which make it clear 
in their version of the revised uniform LLC act that, “if 
not manifestly unreasonable, the operating agreement 
may restrict or eliminate the aspects of duty of loyalty, 
identify the specific types or categories of activities 
that do not violate the duty of loyalty, alter the duty of 
care (but may not authorize intentional misconduct or 
knowing violation of law), but also, alter or eliminate 
any other fiduciary duty.”64 (emphasis added). This ap-
proach conforms to the approach taken in HRULLCA, 
at Section 111(d)(3)(D). 

By comparison, Florida’s new law does not speak to 
the existence of other fiduciary duties. Also, Florida 
courts must balance the desire for courts to give “maxi-
mum effect” to freedom of contract principles as against 
the unstated purposes of the three sections 605.0105, 
605.0106, and 605.0107? As Florida law firmly estab-
lishes that agreements which purport to broadly waive 
in advance one’s fiduciary duties will not be enforced,65 
notions of freedom of contract must give way to these 
stated purposes in subsections 105 through 107, what-
ever they may be. The headings of the three sections of 
the proposed new law in Florida are as follows, and these 
are nearly identical to those found in the HRULLCA, 
except as noted:

• Section 605.0105 Operating Agreement; Scope, 
Function, and Limitations66

• Section 605.0106 Operating Agreement; Effect on 
Limited Liability Company and Person Becoming 
Member; Preformation Agreement; other matters 
involving operating agreement 67

• Section 605.0107 Operating Agreement; Effect on 
Third Parties and Relationship to Records Effective 
on Behalf of Limited Liability Company68
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The most critical part of these provisions are the 
nonwaivable provisions, contained in the new F.S. § 
605.0105. With the recent enactment of the new Revised 
Florida LLC Act, F.S. § 605.0105, there will now be 17 
type of “nonwaivable provisions,” when compared to the 
6 contained in the current Florida Limited Liability 
Company Act, at F.S. § 608.423(2), and the 14 contained 
in the HRULLCA.69 With 17 “nonwaivable” provisions, 3 
more than as set forth under the HRULLCA, arguably 
an even stronger case to be made that the Legislature 
wished to tie the hands of practitioners a bit more, and 
reign in the notion that there is absolute freedom of 
contract. Nevertheless, practitioners can be expect to 
closely examine how one is able to “alter or eliminate” 
aspects of the duty of loyalty otherwise set forth at F.S. 
§ 605.04091(2)? Practitioners will examine new F.S. § 
605.0105(6), unique to Florida’s new LLC Act, about the 
ability of practitioners to provide for specific penalties or 
specified consequences if a member or transferee fails to 
comply with the terms and conditions of the operating 
agreement, or if other events specified in the operating 
agreement occur? 

From there, a practitioner will closely review Florida’s 
Revised Florida Limited Liability Company Act, Chapter 
605, and in particular, the statutory section on nonwaiv-
able provisions. This entire section is being re-worked, 
into a new title, “Operating Agreement; scope, function, 
and limitations—.” In this subpart (3), the statute will 
now read:

(3) An operating agreement may not do any of the 
following:

(a)vary a LLC’s capacity under § 605.0109 to sue and be 
sued in its own name (see § 605.0109(1));

(b) vary the law applicable under § 605.0104 (statute 
which states that the law of Florida governs the internal 
affairs of a LLC, and the liability of a member as member, 
and a manager as manager, for the debts, obligations, or 
other liabilities of a LLC);

(c) vary the requirement, procedure, or other provision 
of this chapter pertaining to registered agents or the 
Department of Corporations, including provisions 
pertaining to records authorized or required to be 
delivered for filing);

(d) vary the provisions of § 605.0204 (dealing with the 
signing and filing of records pursuant to judicial order, 
and the rights to petition to compel a court to order a 
person to sign or deliver a record for filing, or instruct 
the Department to file the record unsigned);

(e) eliminate the duty of loyalty or the duty of care under 
§ 605.04091, except as otherwise provided in subsection 
(4);

(f) eliminate the obligation of good faith and fair dealing 
under § 605.04091 (but noting that the operating 
agreement may prescribe the standards by which the 
performance of the obligation is to be measured if the 

standards are not manifestly unreasonable);

(g) relieve or exonerate a person from liability for conduct 
involving bad faith, willful or intentional misconduct, or 
a knowing violation of law;

(h) unreasonably restrict the duties and rights stated 
in § 605.0410 (but noting that the operating agreement 
may impose reasonable restrictions on the availability 
and use of information obtained under that section and 
may define appropriate remedies, including liquidated 
damages, for a breach of a reasonable restriction on use);

(i) vary the power of a person to dissociate under § 
605.0601 (except to require that the notice under § 
605.0602(1) be in a record);

(j) vary the grounds for dissolution specified in § 
605.0702;

(k) vary the requirement to wind up the company’s 
business, activities and affairs, as specified in § 
605.0709(1), (2)(a), and (5);

(l) unreasonably restrict the right of a member to 
maintain an action under §§ 605.0801-0806;

(m) vary the provisions of § 605.0804 (but noting that 
the operating agreement may provide that the LLC may 
not appoint a special litigation committee, but further 
noting that the operating agreement may not prevent a 
court from doing so);
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(n) vary the right of a member to approve a merger, 
interest exchange, or conversion;

(o) vary the required contents of a plan of merger, plan 
of interest exchange, plan of conversion, or plan of 
domestication;

(p) except as otherwise provided in § 605.0106 and 
605.0107(2), restrict the rights under Chapter 605 of a 
person other than a member or manager;

(q) provide for indemnification for a member or manager 
under § 605.0408 for any (1) conduct involving bad faith, 
willful or intentional misconduct, or a knowing violation 
of the law; (2) a transaction from which the member 
or manager derived an improper personal benefit; (3) 
a circumstance under which the liability provisions 
of § 605.0406 are applicable; (4) a breach of duties or 
obligations under § 605.04091, taking into account 
a various of such duties and obligations provided for 
in the operating agreement to the extent allowed by 
subsection (4).

Also, the new LLC Act makes it clear that subject to 
the prohibition on the ability to attempt in any way to 
relieve or exonerate a person from liability for conduct 
involving bad faith, willful or intentional misconduct, 
or a knowing violation of law, as set forth in (3)(g), the 
operating agreement may specify the method by which 
a specific act or transaction that would otherwise violate 
the duty of loyalty may be authorized or ratified by one 
or more disinterested or independent persons after full 
disclosure of all material facts, or alter the prohibition 
stated in § 605.0405(1)(b) so that the prohibition requires 
solely that the company’s total assets not be less than 
the sum of its total liabilities. At that point, the new law 
looks to say that as long as the same is not manifestly 
unreasonable, operating agreements under the new 
law may (1) alter or eliminate the aspects of the duty of 
loyalty under § 605.04091(2); (2) identify specific types 
or categories of activities that do not violate the duty 
of loyalty; and (3) alter the duty of care (but may not 
authorize willful or intentional misconduct or a know-
ing violation of the law).70 Notably, the new law further 
describes how courts are to make determinations as to 
whether a term of an operating agreement is manifestly 
unreasonable, insofar as to an effort to eliminate the 
obligation of good faith and fair dealing, or the effort to 
alter the duty of care, or the effort to alter or one gath-
ers, even eliminate, “the aspects of the duty of loyalty.”71 

By the language employed, questions are likely to 
emerge about the restrictions placed on any court on 
how to apply the “manifestly unreasonable” standard 
specific to the desire of some to draft operating agree-
ments whereby the duty of loyalty (if not duty of care, 

and fiduciary duties, in general) is not just altered, but 
actually eliminated. The language as drafted, in focus-
ing in on “aspects of the duty of loyalty” without further 
clarification. Clarification is needed as to the apparently 
omitted reference to “bad faith.” The best view to be 
taken is that of Cohn and Ames, the authors of Florida 
Business Laws Annotated (2012-2013), who suggest that 
every Florida LLC has a fundamental core of fiduciary 
responsibility required of those who “manage” the LLC-
--representative of the fiduciary duties of loyalty, care, 
and further protected by the obligation of good faith and 
fair dealing. By way of the above referenced statutory 
language, Cohn and Ames express the view that this 
intent is clear, and thus, these fiduciary responsibilities 
may not be completely eliminated by those who draft 
operating agreements.72 At the same time, modifications 
to the duty of loyalty or obligation of good faith and fair 
dealing may be made by agreement of the parties, but 
again, such alterations are limited by the generally held 
view that “blanket waivers of duty” are unenforceable 
here in Florida.73 The question emerges then whether 
the new LLC law, as drafted, is consistent with this 
stated policy. 

Ultimately, the decision in Synectic Ventures turned 
on the “fairness” of the transaction (and whether the 
plaintiff VC LLC funds had somehow ratified the amend-
ment to the loan agreement by inaction), with a facially 
disabling conflict of interest not allowing for Berkman 
to claim that he was justified in doing what he did by 
reliance on the coupling of purported “carte blanche” 
authority, and right to rely provisions. It remains to be 
seen if Florida courts are going to pick up on the points 
made above, and whether certain policy positions may 
push back on notions of freedom of contract.74 

VI. Future Use of Right to Rely 
Provisions.

Right to rely provisions are quite common, in some 
form or another. Such provisions are drafted for differing 
reasons. One type of right to rely provision is customarily 
found in trust certifications,75 as opposed to trust instru-
ments, to obviate the need for third persons to have to 
inquire into the authority of the trustee, by way of the 
making of requests to see the trust document itself or 
question the authority of the trustee.76 

As for LLCs, uses of right to rely provisions occurs. 
One court found right to rely language in an LLC 
amendment was legally effective when such language 
proclaimed that a specific “officer” of the LLC had been 
delegated specific, limited authority to sign and per-
form certain, contemplated loan transactions, and the 
language further stated that third parties had the right 
to conclusively rely on the same.77 Such delegations are 
permitted to be pursued in many LLC Acts, including § 
608.4236 of the Florida LLC Act.78 

A different type of right to rely provision is found in 
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nearly all of the LLC Acts, but it is statutory. Such are tied 
to transactions involving a LLC’s interest in real proper-
ty. Under these type of laws, the laws are such that unless 
the articles of organization or operating agreement limit 
the authority of a member, any member of a member-
managed LLC or manager of a manager-managed LLC 
may sign and deliver any instrument transferring or 
affecting the LLC’s interest in real property, and the 
instrument is conclusive in favor of a person who gives 
value without knowledge of the lack of authority of the 
person signing or delivering the instrument.79 

By comparison, if a non-managing member attempts to 
sign documents, then there is no actual authority upon 
which a third party may rely.80 In these types of situa-
tions, any third party, even a lender, will not have the 
means of relying on assertions of apparent authority,81 
if they do not show how they made further inquiry into 
the asserted authority. 

Synectic Ventures raises legitimate questions about 
the utility of a potentially, far more lethal “right to rely” 
provision placed in an operating agreement, because 
the “right to rely” is generic as to any third party, and it 
purports to release them, categorically, from ever hav-
ing to adhere to a duty to make further inquiry into the 
asserted carte blanche authority provisions otherwise 
appearing in the same document. There is justifiable 
concern for any such provision, especially if it is inserted 
into an operating agreement solely for the benefit of a 
third party that is not otherwise a party to the operat-
ing agreement. In such situations, the third party has 
the means by which to inquire into the authority of 
any manager, by way of examination of public records, 
obtaining written consents or resolutions, or otherwise. 
The issue then becomes whether these provisions are en-
forceable in Florida, either as manifesting a potentially 
nonwaivable provision set forth in F.S. § 608.423(2) of 
the current Florida LLC Act, or unenforceable because 
it is manifestly unreasonable. 

While the “right to rely” provisions, when coupled with 
the bestowing of carte blanche authority on a manager 
suffering from disabling conflicts of interest, were of 
justifiable concern to the Supreme Court of Oregon, in 
Synectic Ventures, there may be reason for more careful 
analysis in Florida, especially under the new Revised 
Florida LLC Act. Under the newest provision, F.S. § 
605.0106(7), an “operating agreement (may) provide 
rights to a person, including a person who is not a party 
to the operating agreement, to the extent provided in 
the operating agreement.” This is not a section found in 
Section 112 of the Harmonized Revised Uniform LLC Act 
put forth by NCCUSL?82 One then must wonder if this 
provision was aimed at opening the door for the bestow-
ing of right to rely rights on a third person, not otherwise 
a party to the agreement? Regardless, any practitioner 
must be wary of simply assuming that it is proper to 
draft any provision into an operating agreement. 

Practitioners are likely to find it necessary to fully 
advise membership and management about the desir-
ability of making frequent or prudent filings of the 
Statement of Authority and Statement of Denial (of 
Authority). In doing so, due regard must be given to 
the fiduciary duties owed to non-managing members, 
and analyzing potentially disabling conflicts of interest. 

VII. Conclusion.
The Synectic Ventures decision reminds practitioners 

just how important it is to have a thorough command of 
the constraints placed on them when drafting operating 
agreements. It is prudent to focus in on client identifica-
tion, before it is too late. By focusing in on (1) when is 
the request made of that practitioner to draft the agree-
ment; and (2) by whom, practitioners are able to keep the 
ethical dilemma in perspective. By noting the timing of 
the request made of them in these situations, practitio-
ners can more easily understand how it is that entities 
themselves, even those closely-held, may be in need of 
independent legal representation, or alternatively, when 
there might be a situation developing where there is a 
desire on the part of a controlling person to make use of 
an operating agreement to achieve impermissible objec-
tives. In other words, practitioners will want to consider 
whether the objectives of the request made of them can 
be achieved, in a given situation, through the drafting 
of an operating agreement that will have the ability to 
permit the LLC to analyze transactions for fairness, 
using some agreed upon mechanism. 

Notably, the current Florida LLC Act itself provides a 
mechanism by which a practitioner can avoid being the 
lawyer caught in the middle. Negotiation and execution 
of an operating agreement may occur prior to, or at the 
time of, the filing of the articles of organization.83 

By comparison, the revised uniform LLC Act is now 
enacted in Florida, and set to go into effect commencing 
January 1, 2014. Statements of authority and denial 
may be put forth into the public domain as a means 
of providing notice of limitations existing as to any 
manager’s authority. For these reasons, practitioners 
must remain cautious when being asked to draft carte 
blanche authority provisions, coupled with right to rely 
provisions, especially if there are efforts to specifically 
exempt an otherwise conflicted manager from having 
to subject a contemplated transaction to mechanisms 
aimed at evaluating the transaction for fairness. 

At a minimum, a practitioner faced with requests to 
draft provisions in an operating agreement must adhere 
strictly to the ethical rules governing client identifica-
tion. Careful thought must be given to what is asked of 
the practitioner. The parameters of the non-waivable 
provisions must be carefully considered, as is evidenced 
by the Synectic Ventures decision. Practitioners must not 
blindly adhere to freedom of contract notions, especially 
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if the circumstances develop, mandating analysis of the 
fairness of the transaction to the LLC.84 In those situa-
tions, courts will be inclined to see if there are mecha-
nisms in the operation agreement to permit the parties 
to analyze the fairness of a proposed transaction. From 
there, courts will look to see, as they did in the Razin 
case, whether such mechanisms were utilized (and if not, 
why not). Going forward, courts guided by the decision in 
Synectic Ventures and others surely to follow are likely 
to be less inclined to simply rubber stamp provisions in 
an operating agreement purporting to give the manager 
carte blanche authority, especially if these provisions are 
coupled with provisions that purport to give third parties 
the conclusive right to rely on that manager’s represen-
tation of having such authority, without further inquiry. 

Practitioners looking to draft in this environment and 
faced with a request to draft the same may feel a bit like 
the M & M candy in a recent Super Bowl commercial, in 
which Meatloaf ’s song, “I Would Do Anything for Love 
(But I Won’t Do That!),” plays in the background.85 By 
this analogy, practitioners drafting operating agree-
ments may yearn to accomplish the objectives of those 
who have hired them, perhaps, willing to do just about 
anything, but find, at some point, compelled by ethical 
and/or legal constraints to slam on the brakes, and ad-
vise, that while they normally would do or draft anything 
for a fee, when it comes to being asked to draft certain 
provisions in operating agreement, there are limits on 
what he or she can (or will) do.n

Endnotes:
1 “Carte Blanche” is a French term meaning “blank document,” com-
monly used in English to refer to a check that has been signed but does 
not have a dollar amount written in, where the recipient of such a check 
then writes in whatever dollar amount he or she wants/needs. In busi-
ness, the term defines a situation where one is given full authority to 
act, for example to write one’s own job description, carry out a project 
according to one’s own discretion and using one’s own creativity, and 
so on. When one is assigned a job and given carte blanche, the methods 
used to perform the job are guaranteed to be acceptable.
2 See e.g., Merovich v. Huzenman, 911 So.2d 125 (Fla. 3d DCA 2005). 
In Merovich, there was a seemingly straightforward venture, in which 
an Argentinian couple were approached about investing $300,000 into 
the purchase of a Granny Feelgood’s restaurant in Miami. They were 
to acquire a 25% interest in the business opportunity, with the under-
standing that the two cousins were to also make a matching $300,000 
contribution into the proposed venture. They send their money to the 
attorney for the deal. When the investors met with the attorney, to 
execute the operating agreements, they failed to take note that express 
language in the agreements only spoke of them having agreed to con-
tribute capital to the venture, in exchange for their 25% interest. The 
investors ended up suing the cousins for breach of fiduciary duty, access 
to records, and eventually, sued the lawyer. This is just one of many 
cases showing why client identification and description of the tasks at 
hand are key. The Florida Bar Rules of Professional Conduct provide 
guidance on the issue, when it comes to the duties owed to client en-
tities and their constituents. See, Rule 4-1.13(a)(“a lawyer employed 
or retained by an organization represents the organization acting 
through its duly authorized constituents.”). By identifying the client, 

and incident thereto, the potential conflicts of interest, practitioners 
improve on their ability to have the objectivity needed to represent a 
client, in a situation that may very well present the need for others 
to have their interests protected, by separate, independent counsel. 
See Brennan v. Ruffner, 640 So. 2d 143 (Fla. 4th DCA 1994)(corporate 
lawyer drafting shareholder agreement calling for exit provisions for 
shareholders could not be liable to shareholders for breach of fiduciary 
duty absent evidence of conspiracy or intention to harm; nor is there 
a specific ethical prohibition in Florida against dual representation 
of corporation and the shareholder if the attorney is convinced that a 
conflict does not exist, because an attorney representing a corporation 
does not become the attorney for the individual shareholders merely 
because the attorney’s actions on behalf of the corporation may also 
benefit them).
3 Cunningham, Drafting LLC Operating Agreements (3rd Ed. 2012); 
Ribstein and Keatinge on LLC (2010); See Conti, Florida Joins the 
Union with Respect to LLCs, Vol. LXXII, No. 10 Fla. Bar J. (Nov. 
1998); Banoff, Company Governance Under Florida’s Limited Liabil-
ity Company Act, 30 Fla.St.U. L. Rev. 53 (2002); Joint Task Force of 
Committee on LLCs, Partnerships and Unincorporated Entities and 
the Committee on Taxation, ABA Section of Business Law, Model Real 
Estate Development Operating Agreement with Commentary, 63 Bus. 
Law. 385 (Feb. 2008).
4 Often overlooked were the changes made to F.S.§ 608.423(1), allow-
ing for the members to enter into an operating agreement before, after, 
or at the time the articles of organization are filed, and the operating 
agreement takes effect on the date of the formation of the LLC or any 
other date provided in the operating agreement. Commentators sug-
gest that “(o)rganizers of LLCs should not delay the execution of the 
operating agreement beyond the consummation of any transactions 
involving the LLC, including acceptance of capital contributions to 
the LLC, since the operating agreement will be necessary to establish 
the relative rights, authority, powers, and duties of the manager(s) or 
managing member(s) and of the members inter se, matters which are 
typically not covered in the articles of organization.” Cohn & Ames, 
Florida Bus. Laws Annotated, 2012-2013, West Pub., Author Com-
mentary to F.S. § 608.423, at 274.
5 See F.S. § 608.402(19)(definition of a “manager-managed company”); 
F.S. § 608.402(22)(definition of a “member-managed company”); F.S. 
§ 608.407(4)(noting that articles of organization may, but are not re-
quired to, include a statement that the LLC is to be a “manager-man-
aged company” to thereby provide constructive notice to the general 
public); F.S. § 608.422(1)-(2)(noting that unless otherwise provided in 
its articles of organization or operating agreement, the default is that 
the LLC will be a “member-managed company,” where management is 
vested in its members or elected managing members); F.S. § 608.422(3)-
(4)(noting that if the articles of organization or operating agreement 
provide for management by a manager or managers, management is 
vested with them and the LLC shall be a manager-managed company, 
where each manager has equal rights in the management and conduct 
of the LLC’s business); F.S. § 608.4235 (setting forth how principles of 
agency are to apply with regard to each type of entity in Florida); F.S. 
§ 608.463 (as to service of process, LLCs treated as partnerships, with 
service to be in accordance with chapter 48 or 49, and any notice or 
demand on a LLC, by delivery to a manager for a manager-managed 
LLC, or by delivery to a member, in a member-managed LLC).
6 Hybrids appear to be possible in many LLC Acts, and under uniform 
acts under consideration in many states, this distinction is no longer 
made. Courts have at times struggled with the distinction, when 
interacting with state LLC laws that make the distinction between 
manager-managed and member-managed LLCs. See, e.g., Federalpha 
Steel LLC Creditors’ Trust v. Fed. Pipe & Steel Corp., 2006 U.S. Dist. 
LEXIS 89809 (N.D.Ill. 2006)(discussing the possibility that Federalpha 
might be seen as a quasi-member-managed LLC, or a de facto member-
managed LLC); See Synectic Ventures I, LLC v. EVI Corp., 2012 Ore. 
LEXIS 841 (Or, December 20, 2012), rev’g and remanding, 251 P.3d 
216 (Ct.App.Or. 2011)(discussing parties disagreement over type).
7 Professor William K. Black describes “control frauds” as “seemingly 
legitimate entities used as weapons to defraud by those that control the 
entity, and those persons as “CEOs.” Black, FCIC Symposium: FCIC 
and the Crisis: Preventing the Next Financial Meltdown: Article: The 
Department of Justice ‘Chases Mice While Lions Roam the Campsite: 
Why the Department Has Failed to Prosecute Elite Frauds that Drove 
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the Financial Crisis,” 80 UMKC L. Rev. 987 (Summer, 2012).
8 Cohn & Ames, Florida Bus. Laws Annotated, 2012-2013, West Pub., 
Overview on the Florida LLC Act, at 239-240 (“The LLC Act is basically 
a default statute…(with) very few mandatory provisions, regarding 
management operations.”).
9 Beach Resort Hotel Corp. v. Wieder, 79 So.2d 659, 663 (Fla. 1955)
(stating the general rule that “courts (in Florida) may not rewrite or 
interfere with the freedom of contract or substitute their judgment for 
that of the parties thereto in order to relieve one of the parties from 
the apparent hardship or improvident bargain.”); CFBP, LLC v. United 
States Bank, 800 F.Supp. 2d 1169 (M.D.Fla. 2011)(noting that contract 
interpretation is a matter of law to be determined by the Court); see 
also, L’Arbalete, Inc. v. Zaczac, 474 F.Supp.2d 1314, 1320-1321 (S.D.Fla. 
2007)(“Florida courts will generally enforce choice-of-law provisions 
unless the law of the chosen forum contravenes strong public policy.”); 
cf. Claire’s Boutiques, Inc. v. Locastro, 85 So.3d 1192 (Fla.4th DCA 2012)
(whereby state’s role as parens patriae to protect the interests of the 
minor children is superior to freedom of contract principles such that 
a parent’s release, or in this case indemnity, when that contractual 
provision, if enforced, would adversely impact a child’s well-being and 
leave parent with bearing financial burden caused by the third party’s 
negligence).
10 Steele, “Freedom of Contract and Default Contractual Duties in 
Delaware Limited Partnerships and Limited Liability Companies,” 46 
Am. Bus. L.J. 221 (Summer, 2009).
11 See Fisk Ventures, LLC v. Segal, 2008 Del. Ch. LEXIS 158 (Del. 
Ch. 2008), aff ’d, 2009 Del. LEXIS (Del. 2009)(reference in operating 
agreement that fiduciary duties were eliminated to the maximum 
extent permitted by law, and that the members have no duties other 
than those expressly articulated in the operating agreement, when 
the agreement does not expressly articulate fiduciary obligations, then 
they are eliminated); see also, 6 Del. C. § 18-1101(b)(“It is the policy of 
this chapter to give the maximum effect to the principle of freedom of 
contract and to the enforceability of limited liability company agree-
ments.”). See Hite Hedge LP v. El Paso Corp., 2012 Del. Ch. LEXIS 231 
(Del. Ch. 2012)(noting how the Delaware Revised Uniform Limited 
Partnership Act permitted the elimination of fiduciary duties by con-
tract where the intent to do so was explicit, leaving limited partners 
completely dependent on the terms of the partnership agreement, as 
to any recourse or remedies).
12 Kelly v. Blum, 2010 Del. Ch. LEXIS 31 (Del. Ch. 2010).
13 Del.Code 6, § 18-1101(e).
14 As the dissenting opinion in a recent appellate court decision noted, 
one might say that a “fundamental tenet of contract law is that parties 
are free to contract, even when one side negotiates a harsh bargain.” 
Claire’s Boutiques, Inc., 85 So.3d at 1201 (dissenting opinion)(noting 
that parent of minor child injured in ear piercing ought to be held to 
the indemnification provisions she entered into with the ear piercing 
company, even if it meant that she would have to pay for the negligent 
ear piercing company’s attorneys’ fees and then some, because her 
signature, they say, was not produced by fraud or duress). The theory 
of contractarians quite often leads to the statement that the parties 
are “free” to NOT enter into any contract otherwise containing harsh 
or oppressive terms, able to walk away and not seek the fruits of their 
bargain. See, e.g., Yachting Promotions, Inc. v. Broward Yachts, Inc., 
792 So.2d 660, 663 (Fla.4th DCA 2001). 
15 Cohn & Ames, Florida Bus. Laws Annotated, 2012-2013, West Pub., 
Overview on the Florida LLC Act, at 239-240 (“The default provisions 
regarding such matters as management, voting, distributions, and 
transfers of interest were designed to be consistent with what members 
of an LLC might generally desire, as the drafters of the statute recog-
nized that LLCs are sometimes formed without operating agreements 
that cover most or even some of the organizational aspects.”)
16 See F.S. § 608.423 (LLC operating agreement; nonwaivable provi-
sions); see also, Cohn & Ames, Florida Bus. Laws Annotated, 2012-
2013, West Pub., Author Commentary to F.S. § 620.8103, at 346 (by 
cross-reference from F.S. § 608.423, at 273 (“The nonwaivable provi-
sions concept follows closely the FRUPA counterpart.”) 
17 Certainly, this concern existed back in 1999, with the implementa-
tion of nonwaivable provisions in Section 608.423 of the Florida LLC 
Act. Commentators recognized that the mere “risk of judicial refusal 
to enforce manifestly unreasonable exculpatory clauses” and the like 

“will discourage sharp practices” while “still accommodating the le-
gitimate needs of the parties in structuring their relationship.” Cohn 
& Ames, Florida Bus. Laws Annotated, 2012-2013, West Pub., at 347 
(uniform comment to the nonwaivable provisions utilized in § 620.8103 
of the Florida Revised Uniform Partnership Act, cross-referenced in 
the Author Commentary behind § 608.423 of the Florida LLC Act, 
indicating that the nonwaivable provisions concept in the LLC Act 
follows closely with the FRUPA counterpart).
18 Preventing one from drafting manifestly unreasonable changes to 
these core areas of fiduciary responsibility “tends to discourage over-
reaching by a partner with a superior bargaining power” since the 
courts may then refuse to enforce the same. Cohn & Ames, Uniform 
Comment, at 346.
19 The provisions deal with breaches of duties that constitute viola-
tions of criminal law (unless the manager had a reasonable cause to 
believe his or her conduct was lawful or had no reasonable cause to 
believe his or her conduct was unlawful), a transaction from which 
they derive an improper personal benefit, either directly or indirectly, 
a distribution in violation of F.S. § 608.426, in proceedings by or in the 
right of a LLC, conscious disregard of the best interest of the LLC or 
willful misconduct, or in a proceeding by or in the right of someone 
other than the LLC or a member, recklessness or an act or omission 
which was committed in bad faith or with malicious purpose or in a 
manner exhibiting wanton and willful disregard of human rights, 
safety or property. See F.S. § 608.4228(3) (deeming a manager not 
have derived an improper personal benefit from any transaction if it 
is disclosed or known to the members and the transaction was autho-
rized, approved or ratified by the vote of a majority-in-interest of the 
members other than the managing-member, or the transaction was 
“fair and reasonable” to the LLC at the time it was authorized, even 
if the manager received a personal benefit.
20 Synectic Ventures I, LLC v. EVI Corp., 2012 Ore. LEXIS 841 (Or, 
December 20, 2012), rev’g and remanding, 251 P.3d 216 (Ct.App.Or. 
2011).
21 The debate might best be described as one that has two diametri-
cally opposed views---those favoring LLC laws that adhere completely 
to “freedom of contract” notions (i.e., contractarians), and those, on 
the other side, who favor placing limitations on this freedom (i.e., 
traditionalists). 
22 Synectic Ventures I, LLC et. al. v. EVI Corp., Oregon Supreme Court 
No. S059454, Brief on the Merits of Petititioners on Review, Oct. 27, 
2011, at 1 fn.1, and 7.
23 Id., 251 P.3d at 219.
24 Id. at 219-220.
25 For an excellent discussion on the dangers of backdating, see Kwall 
and Duhl, Backdating, 63 Bus. Law. 1153 (Aug. 2008). See Sheppard, 
Should Lawyers Backdate Agreements?, Tax Notes, 2008 TNT 214-3 
(Oct 30, 2008)(discussing common practice of backdating partnership 
agreements and documents and the dangers of the same).
26 EVI suggested that when this newly appointed Managing Member 
waited to object for more than 7 months after receiving a copy of the 
First Amendment, and in so doing, effectively ratified the same. 
27 Id. at 10-11.
28 251 P.3d at 220.
29 In some states, in the future, LLC Acts will allow for the filing 
of a Statement of Authority, or Statement of Denial, by and through 
which there will be opportunity (if not, the obligation) by which a LLC 
can put the general public on notice of managerial authority. See, 
e.g., proposed F.S. § 605.0103(4)(b)(5)(Knowledge; Notice); proposed 
F.S. § 605.0201(3)(d)(Formation of LLC; Articles of Organization); 
proposed F.S. § 605.0205 (Liability for Inaccurate Information in 
Filed Record); proposed F.S. § 605.0302 (Statement of Authority); 
proposed F.S. § 605.0303 (Statement of Denial); see also, proposed F.S. 
§605.0301(Power to Bind LLC). 
30 Florida appears to adhere to the same view. Cohn & Ames, Florida 
Bus. Laws Annotated, 2012-2013, West Pub., Overview on the Florida 
LLC Act, at 273. In discussing the nonwaivable provisions under 
Florida’s Revised Uniform Partnership Act, F.S. § 620.8103, which 
commentary by the authors is cross-referenced by the commentary 
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to the nonwaivable provisions for LLCs under F.S. § 608.423, Cohn & 
Ames state that “…partners can negotiate and draft specific contract 
provisions tailored to their particular needs, but blanket waivers of 
duty are unenforceable, …and modifications must not be manifestly 
unreasonable..(as) this should tend to discourage overreaching by a 
partner with superior bargaining power since the courts may refuse 
to enforce an overly broad exculpatory clause. There has always been 
a tension regarding the extent to which a partner’s fiduciary duty 
of loyalty can be varied by agreement, as opposed to after-the-fact 
consent with full disclosure. …(C)ourts have been loathe to enforce 
agreements broadly ‘waiving’ in advance a partner’s fiduciary duty of 
loyalty, especially where this is unequal bargaining power, informa-
tion, or sophistication. For this reason, a very broad provision in a 
partnership agreement in effect negating any duty of loyalty, such as 
a provision giving a managing partner complete discretion to manage 
the business with no liability except for acts and omissions that con-
stitute willful misconduct, will not likely be enforced.” Cohn & Ames, 
at 346-347 (construing F.S. § 620.8103).
31 Brief on the Merits of Petitioners on Review, Oregon S.Ct. No. 
S059454, at 1-3.
32 Id. at 36.
33 Id. at 40.
34 Synectic Ventures I, LLC v. EVI Corp., Oregon Sup.Ct. No. S059454, 
Brief on the Merits of Respondent on Review, EVI Corp., at 1.
35 Id. at 7.
36 Id. at 11.
37 Synectic Ventures I, LLC v. EVI Corp., Ore.Sup.Ct., No. S059454, 
Brief on the Merits of Amicus Curiae Oregon Trial Lawyers Associa-

tion (hereafter “OTLA Brief”).
38 OTLA Brief, at 4 (citing to Fine v. Harney County Nat’l Bank, 181 
Or 411, 488 (1947), overruled on other grounds, by Cascade Warehouse 
v. Dyer, 256 Or 377 (1970))(stating that a general grant of express 
authority does not extend to a case where it appears that the agent 
himself is the person interested on the other side.”).
39 OTLA Brief, at 8.
40 Id. at 9 (citing, inter alia, to 1 Ribstein & Keatinge on Limited 
Liability Companies, Section 8.5, at 373 (2d ed. 2011)(LLC managers 
lack authority to engage in self-dealing), and at Section 9.3, at 443-444 
(LLC manager’s acts of self-dealing are not binding on LLC).
41 Id. at 9 (citing to ORS 63.130(4)(h), ORS 63.155(10)(a)(A); ORS 
63.155(11); ORS 63.155(10)(a), and further noting that the prohibi-
tion on “unconscionable advance waivers of the duty of loyalty mirrors 
the common law rule that any approved self-dealing still must be in-
formed and fair to the principal. See Prall, 226 Or. at 563 (even when 
a principal authorizes its agent to engage in self-dealing, the agent 
still has a duty to deal fairly with the principal and disclose to him all 
facts which the agent knows or should know would reasonably affect 
the principal’s judgement”)(quoting Restatement (Second) of Agency, 
Section 390).
42 2012 Ore. LEXIS 841, at *3-6.
43 2012 Ore.LEXIS 841, at *3-7.
44 2012 Ore. LEXIS 841, at *10.
45 2012 Ore. LEXIS 841, at *25.
46 Id. at *29-30.
47 Id. at *33-34.
48 The court found that it is a question of fact in the particular circum-
stances whether the lapse in time is sufficient to constitute ratification, 
citing to Restatement (Third) of Agency, Section 4.01 comment f., at 
*36-37.
49 See Claire’s Boutiques, Inc. v. Locastro, 85 So.3d 1192 (Fla.4th 
DCA 2012)(concluding that notions of freedom of contract must give 
way to policy, in the face of an attempt to secure by way of contract 
a parent’s indemnification of an ear piercing establishment for the 
establishment’s negligent conduct, causing serious infection in minor’s 
ear following an ear piercing, mindful of the state’s role as parens 
patriae to protect the interests of the minor children where a parent’s 
release, or in this case indemnity, when that contractual provision, 
if enforced, would impact a child’s well-being and leave parent with 
bearing financial burden caused by the third party’s negligence).
50 Razin v. A. Milestone, LLC, 67 So.3d 391, 396 (Fla.2d DCA 2011).
51 See Cohn & Ames, Author Commentary, to F.S. § 608.4226, at 269 
(noting that an operating agreement may seek to identify a specific 
type or category of activity that does not trigger the conflict of interest 
approval provisions, just as long as that provision is not “manifestly 
unreasonable”).
52 Cohn & Ames, F.S. § 608.4225, Author Commentary, at 267.
53 67 So.3d at 396.
54 Preventing one from drafting manifestly unreasonable changes to 
these core areas of fiduciary responsibility “tends to discourage over-
reaching by a partner with a superior bargaining power” since the 
courts may then refuse to enforce the same. Cohn & Ames, Uniform 
Comment, at 346. For cases construing what is meant by “manifestly 
unreasonable,” see In re Wolf Weinhold, 2007 Bankr. LEXIS 4464 
(Bank.M.D.Fla. 2007)(finding that provisions of FLP agreement pro-
viding that the general partner is not liable to any of the partners for 
any act within the authority conferred on him by law and the FLP 
agreement, except as to an act of malfeasance, were not manifestly 
unreasonable, even if the conduct he engaged furthers the general 
partner’s own interest).
55 See Rule 4-1.13, Florida Rules of Professional Conduct. 
56 See Conti, fn.3. 
57 New F.S. § 605.1108(3)(section in new law setting forth application 
of new law to LLCs formed under Chapter 608, and noting that “on or 
after January 1, 2015, this chapter governs all LLCs).
58 See F.S. § 608.701 (Application of corporation case law to set aside 
limited liability)(“In any case in which a party seeks to hold the 
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members of a LLC personally responsible for the liabilities or alleged 
improper actions of the LLC, the court shall apply the case law which 
interprets the conditions and circumstances under which the corporate 
veil of a corporation may be pierced under the law of this state.”).
59 F.S. § 608.433(8)(“In the case of a LLC having more than one mem-
ber, the remedy of foreclosure on a judgment debtor’s interest in such 
LLC or against rights to distribution from such LLC is not available 
to a judgment creditor attempting to satisfy the judgment and may 
not be ordered by a court.”). See also, NEW F.S. § 605.0503(6)(same).
60 By comparison, no such statement appears as to the desire to give 
“maximum effect” to principles of freedom of contract with regard 
to Florida limited partnerships, Florida’s Revised Uniform Limited 
Partnership Act of 2005, F.S. § 620.1107(1), even though there is the 
statement that “in applying and construing this act, consideration must 
be given to the need to promote uniformity of the law with respect to 
its subject matter among states that enact it.” F.S. § 620.2201. The 
same desire for uniformity of application and construction appears at 
F.S. § 605.1101.
61 One of the key features of the Delaware approach is that there are 
contained in the Delaware laws, express statements of this Delaware 
policy on “freedom of contract,” expressly setting forth the desire on 
the part of the Delaware Legislature to proclaim that “it is the policy” 
of the statute “to give maximum effect to the principle of freedom of 
contract and to the enforceability of” partnership and operating agree-
ments. See, e.g., Del. C § 17-1101(c)(2013); 6 Del. CODE § 18-1101(b). 
By comparison, even in Delaware, there is still the stated position 
that these agreements may not eliminate the implied contractual 
covenant of good faith and fair dealing. Del. C. § 17-1101(d). The same 
approach is found in other LLC Acts, including those in Colorado, 
Georgia, Nevada and Wisconsin. C.R.S. § 7-80-108(4), C.R.S. 2009; 
O.C.G.A. § 14-11-1107(b); Nev. Rev. Stat. Ann. § 86.286(4)(b); Wis. Stat. 
§183.1302(1). In New Jersey, courts are to “liberally construe” the 
New Jersey LLC Act to achieve this same principle. N.J. Stat. Ann. § 
42:2B-66(a). In Mississippi, there is a “construction and application” 
section that further states this policy. Miss. Code Ann. § 79-29-1201(2)
(2012). In North Carolina, the statutory scheme is to preface the stated 
principle, with “except as otherwise provided in the” LLC Act. N.C.G.S. 
§ 57C-10-03(e). By comparison, in the new Florida LLC Act, if enacted, 
there is a section entitled, “Uniformity of application and construction,” 
F.S. § 605.1101, where “in applying and construing the” Florida LLC 
Act, “consideration must be given to the need to promote uniformity 
of the law with respect to the uniform act upon which it is based.”
62 F.S. § 605.1101 (“in applying and construing this chapter, consid-
eration must be given to the need to promote uniformity of the law 
with respect to the uniform act upon which it is based.”).
63 For example, the new law will not change the rules regarding charg-
ing orders that were made by way of the 2011 amendments to F.S. § 
608.433 (called the Olmstead Patch), setting forth the same law as new 
§ 605.0503. Contrary to HRULLCA, the new law will not authorize 
“shelf” LLCs, but will allow an operating agreement to provide for 
penalties for those who fail to meet obligations to contribute capital, 
which still must be in writing. There are 17 “nonwaivable provisions” 
when compared to 14 in the HRULLCA.
64 Del. Code 6, § 18-1101(b); Miss.Code Ann. § 79-29-123; Utah Code 
Ann. § 48-3-110. As noted by one Delaware court, it may be that in 
these states, these LLC laws, written in this manner, “give members 
virtually unfettered discretion to define contractually their business 
understanding and then provide assurances that their understanding 
will be enforced in accordance with the terms of their LLC Agreement.” 
Elf Atochem N. Am., Inc. v. Jaffari, 727 A.2d 286, 291 n. 25 (Del. 1998)
(citing to Martin I. Lubaroff & Paul M. Altman, Delaware Limited 
Liability Companies, in Delaware Law of Corporations & Business 
Organizations, § 20.1 (R. Franklin Balotti & Jesse A. Finkelstein 
eds., 1998); cf. Condo v. Conners, 266 P.3d 1110, 1115 (Col. 2011)(not-
ing that under Colorado’s LLC Act, § 7-80-108(4), when the terms of 
an operating agreement do not conflict with existing law, Colorado 
law mandates that the court give “maximum effect to the principle 
of freedom of contract and to the enforceability of [the terms].”  By 
contrast, in those states otherwise making use of the HRULLCA, but 
who do not make use of Section 111(d)(3)(D)(“alter or eliminate any 
other fiduciary duty”), there may be some question as to whether there 
are limitations on what may be drafted into any operating agreement 
in these states beyond that which is permitted by way of their version 

of Section 111(d)(3)(A) through Section 111(d)(3)(C).
65 Cohn & Ames, Uniform Comment, to F.S. § 620.8103 (Florida 
Revised Uniform Partnership Act), at 346 (suggesting that courts 
have been loathe to enforce agreements broadly waiving in advance 
a partner’s fiduciary duty of loyalty, especially where there is unequal 
bargaining power, information, or sophistication, and that this rule 
would extend to a very broad provision in a partnership agreement in 
effect negating any duty of loyalty, including one purporting to provide 
carte blanch authority to a managing partner with no liability except 
for acts and omissions that constitute willful misconduct, citing to 
Labovitz v. Dolan, 545 N.E.2d 304 (1989)). 
66 Section 111 of the Harmonized Revised Uniform Limited Liability 
Company Act (hereafter “HRULLCA”), National Conference of Com-
missioners on Uniform State Laws, American Bar Association, July 
7-13, 2011 Meeting.
67 Id. at Section 112 of HRULLCA. The heading of Section 112 does 
not contain the phrase “other matters involving operating agreement.” 
Section 112 of the HRULLCA contains three subsections, whereas the 
proposed New F.S. § 605.0106 contains eight (8) subsections, which 
must be added to the analysis of the purposes for the same. Whereas 
the first and third subsections in HRULLCA have been utilized in 
Florida’s new sections, F.S. § 605.0106(1), and § 605.0106(3), the lat-
ter of which authorizes preformation agreements, Florida’s laws will 
make it clear that a person who becomes a member of a LLC is deemed 
to assent to, is bound by, and may enforce the operating agreement, 
regardless of whether the member executes the operating agreement.” 
In subsection (4), the new Florida LLC Act emphasizes that a manager 
or a transferee is bound by the operating agreement as well, “regard-
less of whether the manager or transferee has agreed to the operating 
agreement. In subsection (5), the new Florida LLC Act emphasizes that 
an operating agreement for a single-member LLC is not unenforceable 
simply because there is only one party to the operating agreement. In 
subsection (6), the statement is made that except as provided in F.S. 
§ 605.0403(1)(which states that a promise by a person to contribute 
to the LLC is not enforceable unless it is set out in a writing signed 
by the person), an operating agreement is not subject to a statute of 
frauds. In subsection (7), the statement is made that an operating 
agreement may provide rights to a person, including a person who is 
not a party to the operating agreement, to the extent provided in the 
operating agreement. In subsection (8), the statement is made that 
a written operating agreement or other record may provide that a 
person be admitted as a member, become a transferee, or have other 
rights or powers of a member to the extent assigned, if the person or 
an authorized representative orally, or in writing, or by other action 
executes the operating agreement or another record evidencing the 
intent of the person to become a member or transferee, or without 
execution of the operating agreement complies with the conditions 
set forth in the operating agreement, and it is not unenforceable by 
reason of it not being signed.
68 This subsection is nearly identical to Section 113 of the HRUL-
LCA. The HRULLCA suggests that subject to any court order issuing 
a charging order, any amendment to the operating agreement made 
after a person becomes a transferee or is dissociated is effective as 
to any debt or other liability to that person’s capacity as a transferee 
or person dissociated, but not effective to the extent the amendment 
imposes a new debt, obligation or other liability. The new Florida LLC 
Act does not subject the amendment to any analysis of any court order.
69 The three “nonwaivable provisions” contained in new F.S. § 
605.0105(3) which are unique to the newest version of the Florida 
LLC Act that go beyond that provided under the revised uniform law 
declare that an operating agreement in Florida may not: (i) 
vary the power of a person to dissociate under s. 605.0601, except to 
require that the notice under s. 605.0602(1) be in a record;…(o) vary 
the required contents of plan of merger under s. 605.1022, a plan of 
interest exchange under s. 605.1032, a plan of conversion under s. 
605.1042, or a plan of domestication under s. 605.1052;…(q) provide 
for indemnification for a member or manager under s. 605.0408 for any 
of the following: 1. Conduct involving bad faith, willful or intentional 
misconduct, or a knowing violation of law; 2. A transaction from which 
the member or manager derived an improper personal benefit; 3. 
A circumstance under which the liability provisions of s. 605.0406 
(liability for improper distributions) are applicable; 4. A breach 
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of duties or obligations under s. 605.04091, taking into account a 
variation of such duties and obligations provided for in the operating 
agreement to the extent allowed by subsection (4).” 
70 It is not at all clear why the provisions in this subsection (c) of § 
605.0105(4) as to the ability of those drafting operating agreements 
to “alter” the duty of care, if not manifestly unreasonably, do not ex-
pressly reference “bad faith” as is stated in § 605.0105(3)(g), or why a 
court, when deciding under § 605.0105(5) whether an effort to put in a 
provision that looks to alter the duty of care, cross-referencing back to 
§ 605.0105(4)(c), what do to about the omission of the term “bad faith” 
when making its determination. There is the added concern that courts 
are instructed in § 605.0105(5) as to how it is to make its determina-
tion as to what is “manifestly unreasonable” insofar as it is to make 
its determination only as of the time the challenged term became part 
of the operating agreement, and only consider circumstances existing 
at that time. Also, that the court may invalidate the term, only if, in 
light of the purposes, activities, and affairs of the LLC, it is readily 
apparent that the objective of the term is unreasonable, or the term 
is an unreasonable means to achieve the provision.
71 It is not at all clear what is meant in § 605.0105(4)(c)1, when it 
permits an operating agreement to “alter or eliminate the aspects of 
the duty of loyalty” under § 605.04091(2), if not manifestly unreason-
able.
72 See F.S. §608.423 (LLC operating agreement; nonwaivable provi-
sions); see also, Cohn & Ames, Florida Bus. Laws Annotated, 2012-
2013, West Pub., Author Commentary to F.S. § 620.8103, at 346 (by 
cross-reference from F.S. § 608.423, at 273 (“The nonwaivable provi-
sions concept follows closely the FRUPA counterpart.”) 
73 See fn. 13, supra. Certainly, this concern existed back in 1999, with 
the implementation of nonwaivable provisions in Section 608.423 of 
the Florida LLC Act. Commentators recognized that the mere “risk 
of judicial refusal to enforce manifestly unreasonable exculpatory 
clauses” and the like “will discourage sharp practices” while “still ac-
commodating the legitimate needs of the parties in structuring their 
relationship.” Cohn & Ames, Florida Bus. Laws Annotated, 2012-2013, 
West Pub., at 347 (uniform comment to the nonwaivable provisions 
utilized in § 620.8103 of the Florida Revised Uniform Partnership Act, 
cross-referenced in the Author Commentary behind § 608.423 of the 
Florida LLC Act, indicating that the nonwaivable provisions concept 
in the LLC Act follows closely with the FRUPA counterpart).
74 Some might go so far and suggest that a “fundamental tenet of 
contract law is that parties are free to contract, even when one side 
negotiates a harsh bargain.” Claire’s Boutiques, Inc., 85 So.3d at 1201 
(dissenting opinion)(noting that parent of minor child injured in ear 
piercing ought to be held to the indemnification provisions she entered 
into with the ear piercing company, even if it meant that she would 
have to pay for the negligent ear piercing company’s attorneys’ fees 
and then some, because her signature, they say, was not produced by 
fraud or duress). 
75 See F.S. § 736.1017(6)(“A person who acts in reliance on a certifica-
tion of trust without knowledge that the representations contained in 
the certification are incorrect is not liable to any person for so acting 
and may assume without inquiry the existence of the facts contained 
in the certification. Knowledge of the terms of the trust may not be 
inferred solely from the fact that a copy of all or part of the trust 
instrument is held by the person relying on the certification.”).
76 ITT Commercial Finance Corp. v. Stockdale, 25 Mass. App. Ct. 986 
(1988).
77 IP of a W.86th St. 1, LLC v. Morgan Stanley Mortg. Capital Holdings, 
LLC, 686 F.3d 361 (7th Cir. 2012). 
78 Commentators, Cohn & Ames, point out that this right of delega-
tion under the Florida LLC Act “goes somewhat beyond traditional 
corporate norms in which board of directors are limited by their 
fiduciary duties from delegating their rights and duties” and how, 
consequentially, LLCs may be “more useful than corporations in certain 
types of transactions in which third parties are to be given rights that 
normally would be held by managers or members.” Cohn & Ames, at 

278.
79 See F.S. § 608.4235(3). Cohn and Ames duly note that while the 
current version of the Florida LLC Act contains no formal process for 
defining or limiting a member’s authority, such is not the case with 
respect to LLPs under the Revised Uniform Partnership Act, F.S. § 
620.8303, where Statements of Partnership Authority may be filed for 
a general partnership that then provides both actual and constructive 
notice of authority regarding real estate transfers. The new LLC Act 
in Florida, if enacted, proposes to make such statements of authority 
(and denial) available for LLCs wishing to provide public notice of the 
authority bestowed upon its managers. 
80 Trage v. 311 Meridian & 3rd Street, LLC, 924 So.2d 925 (Fla.3d 
DCA 2006)(mother was not the managing member of a LLC, so any 
assignments of the LLC interests in certain agreements could not be 
made by her, and thus such assignments purportedly made to the son 
were invalid as a matter of law).
81 Brooks Capital Services, LLC v. 5151 Trabue, Ltd., 2012 Ohio App. 
LEXIS 3901 (Ohio Ct.App. 2012)(lender could not rely on actual or 
apparent authority when individual presented them with forged LLC 
operating agreement describing himself to be the sole member with 
100% interest and otherwise to the managing member with authority 
to contract, when, in fact, LLC had a different manager and at no time 
did the LLC itself hold this individual out to have actual authority 
to act on behalf of the LLC); Columbia Community Bank v. Newman 
Park, LLC, 2013 Wash. LEXIS 506 (Wash. 2013), aff ’g, 271 P.3d 300 
(Ct.App. Wash. 2012)(when principal of managing-member corporate 
entity to a borrower LLC gave an altered copy of the borrower’s LLC 
operating agreement falsely stating that the corporation owned 100% 
of the LLC, to conceal the transaction from the other passive inves-
tor, non-managing members, no actual authority existed upon which 
bank might then rely on representation of nonmember manager, or on 
representation of member’s behalf alone, and when a bank requests 
a resolution from the LLC to evidence who has authority to act, this 
will undermine a bank’s later apparent authority argument); cf. Hewitt 
v. SunTrust Mortgage, 2013 LEXIS 55007 (M.D. Fla. 2013)(noting 
that when underlying mortgage was fraudulently obtained by lender, 
plaintiffs could bring forth claims for conversion and civil theft, when 
lender refused to return payments made under protest).
82 New F.S. § 605.0106(7); see O,C.G.A. §14-11-101(18)(in defining 
operating agreement, and stating that it “may provide enforceable 
rights to any person, including a person who is not a party to the 
operating agreement, to the extent set forth therein.”); Miss. Code 
Ann. § 79-29-105 (same); Nev. Rev. Stat. Ann. § 86.286(4)(a)(same). 
Notably, Section 112 of the Harmonized Revised Uniform LLC Act 
is titled merely, “Operating Agreement; Effect on Limited Liability 
Company and Person Becoming Member; Preformation Agreement,” 
and contains subsections (a) through (c), which then coincide with New 
F.S. § 605.0106(1) – (3). It is reasonable to conclude that because there 
are additional subsections (4) – (8), then it is as to these provisions 
why the section title in the new Florida LLC Act added the description, 
“Other Matters Involving Operating Agreement.” 
83 Often overlooked were the changes made to F.S.§ 608.423(1), allow-
ing for the members to enter into an operating agreement before, after, 
or at the time the articles of organization are filed, and the operating 
agreement takes effect on the date of the formation of the LLC or any 
other date provided in the operating agreement. Commentators sug-
gest that “(o)rganizers of LLCs should not delay the execution of the 
operating agreement beyond the consummation of any transactions 
involving the LLC, including acceptance of capital contributions to 
the LLC, since the operating agreement will be necessary to establish 
the relative rights, authority, powers, and duties of the manager(s) or 
managing member(s) and of the members inter se, matters which are 
typically not covered in the articles of organization.” Cohn & Ames, 
Florida Bus. Laws Annotated, 2012-2013, West Pub., Author Com-
mentary to F.S. § 608.423, at 274.
84 Razin v. A. Milestone, LLC, 67 So.3d at 396 (noting that the mere 
engagement of counsel for the LLC, by a party, is not, in and of itself, 
an act that is unfair per se,’ insofar as that counsel would be bound 
by the Florida Bar Rules of Professional Conduct, Rule 4-1.13). 
85 Super Bowl, February 6, 2013 Television Advertisement, M & M 
Candies, http://www.youtube.com/watch?v=IFC7BSHnwtk (“I Would 
Do Anything For Love, But I Won’t Do That!,” MCA, written by Jim 
Steinman, recorded by Meatloaf; 1993).

LLC OPERATInG AGREEMEnTS
from previous page
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10 Common Mistakes Made When Filing An IRS 
Form 1023 Application for Recognition of Exemption

By Adam Scott Goldberg, JD, LLM 
Krause & Goldberg P.A., Weston, Florida

In October of 2012, the Internal Revenue Service 
(”IRS”) issued Notice 1382 which affects the IRS Form 
1023 Application for Recognition of Exemption (“Form 
1023”). The IRS did not revise Form 1023 or the Instruc-
tions to Form 1023, both of which still show a last revi-
sion date of June 2006. In order to properly complete 
and file a Form 1023, one must be aware of the changes 
issued by Notice 1382. The recent changes are reflected 
in the 10 common mistakes listed below. 

1Failure to Include Employer Identification 
number on Every Page. This sounds like a 
simple thing to do. However, many applications are 

returned by the IRS for failure to obtain an employer 
identification number (“EIN”) or failure to place the EIN 
on every page. The application itself has a spot on the 
top of every page for the name and EIN of the applicant. 
All supplemental pages should contain the name and 
EIN of the organization. The IRS requests this so that 
paperwork does not get mixed up between files. 

2Failure to Include the Form 1023 Checklist. 
This checklist appears at the very end of the Form 
1023. Many applicants think this checklist is merely 

provided to assist the applicant because it only summa-
rizes information contained in the application. However, 
a completed Form 1023 requires a completed Form 1023 
checklist. The checklist must be placed on top of the ap-
plication when filed. 

3Failure to include necessary language in the 
Articles of Incorporation. Applicants often file 
Articles of Incorporation before seeking the assis-

tance of counsel. In addition, Florida allows for nonprofit 
corporations to be created online using the Florida Di-
vision of Corporations website. That website makes it 
very difficult to include the language the IRS requires 
for exempt status in the organizational filings. This is 
because there are severe space limitations with the 
online form. An organization’s Articles of Incorporation 
must limit the organization’s exempt purposes to those 
listed in Internal Revenue Code Section 501(c)(3). The 
Articles of Incorporation must also indicate that the 
assets of the organization are permanently dedicated 
to an exempt purpose. The Articles of Incorporation 
must be submitted as part of the Form 1023. When the 
necessary language is not in the Articles of Incorpora-
tion, the IRS will advise the applicant to amend its 
Articles of Incorporation and submit proof thereof. As a 

new filing and an additional payment (currently $35) to 
the Florida Division of Corporations is required, it may 
take some time to comply with the IRS request. The IRS 
expects answers to its inquiries within twenty-one days. 
The IRS may give extensions of time for up to fourteen 
days. A request for a longer extension usually requires 
the IRS to close the file and then reopen the file when 
the requested materials are presented. When the IRS 
closes a file, the process is delayed.

4Failure to pay the proper user fee. In Janu-
ary of 2010, the IRS raised the user fees for Form 
1023 application. The current fee user fee for an 

applicant whose gross receipts do not exceed $10,000 
annually over a four year period is $400. For all other 
applicants, the user fee is $850. User fees should be 
paid by check or money order and made payable to the 
United States Treasury and not the IRS. The Form 1023 
checklist requires that the payment be placed into an 
envelope on top of the Form 1023 but not attached to 
the Form 1023. 

5Listing high salaries for Officers and Direc-
tors. Excess compensation of officers or directors 
within a tax exempt organization is a serious viola-

tion of the Internal Revenue Code and can result in loss 
of exempt status to the organization or even financial 
penalties directly against the officer or director. Part V 
of the Form 1023 asks the applicant to provide detailed 
information on any highly compensated individuals and 
to explain the process of how salaries and benefits are 
to be established and reviewed. When high salaries are 
listed on a Form 1023 in relation to expected revenues, 
the IRS will highly scrutinize those salaries before ac-
cepting the Form 1023. Recall that the purpose of an 
exempt organization is to further some public good and 
not to highly compensate individual people. 

6Bad signatures. The Form 1023 must be signed 
by an officer, director or trustee of the organization. 
An authorized representative using IRS Form 2848 

Power of Attorney and Declaration of Representation 
is not authorized to sign the Form 1023. If an improper 
party signed the Form 1023, the IRS will return the 
document for a proper party signature. The requirement 
is based on the concept that by signing the Form 1023, 
an official of the organization is assuming responsibility 
for the accuracy of the information. See Revenue Pro-
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cedure 2012-4, 2012-1 I.R.B. 125, for more information 
on this topic.

7Elimination of the Advance Ruling Period. 
Prior to the recent changes, an applicant could re-
quest an advance ruling from the IRS regarding the 

applicant’s status as a publicly supported organization. 
That is no longer allowed. Question 6a under Part X on 
page 11 of the Form 1023 regarding the Advance Ruling 
Period has been eliminated. If the applicant answers 
this question and has an officer sign the Form 1023 in 
this location, the Form 1023 may be returned resulting 
in a significant delay. The significance of this change is 
that a new organization may now be treated as publicly 
supported for its initial five years. Only in the sixth year 
must the organization establish that it meets the test for 
being a publicly supported organization. Rules regarding 
a Definitive Ruling for organizations in existence for at 
least one 1 year (of at least 8 months) have not changed. 

8Sending the document to the wrong address. 
Since 2006, the IRS has changed the mailing ad-
dress for the Form 1023 numerous times. The ad-

dresses listed in the Form 1023 and the instructions to 
the Form 1023 are wrong. For regular mailing, the Form 
1023 should be sent to IRS, P.O. Box 12192, Covington, 
Kentucky 41012-0192. When using Federal Express, 
UPS or a similar private carrier, the Form 1023 should 
be sent to IRS, 201 West Rivercenter Boulevard, ATTN: 
Extracting Stop 312, Covington, Kentucky 41011. 

9Filling in the Financial Data section (Part IX) 
incorrectly. The directions listed in Part IX of the 
Form 1023 are incorrect. The IRS now requires 

that if the organization has been in existence for less 
than five years and the organization has not completed 
one tax year, the organization should list the financial 
information for the current tax year and then the two 
immediate future years. The IRS now requires that 
if an organization has been in existence for less than 
five years and the organization has completed at least 
one tax year, the organization should list the financial 
information for the current tax year and then the three 
immediate future years. 

Filing Blank Schedules. There are eight 
schedules that are part of the Form 1023. Only 
certain types of organizations need to complete 

those schedules. As an example, only Form 1023 ap-
plicants claiming to be a school, college, or university 
are required to file Schedule B. It is likely that the ap-
plicant organization will not be required to fill out any 
of the schedules. Never file blank schedules as part of 
the Form 1023.

The IRS places Form 1023 in one of three categories 

upon receipt. The first category is for Form 1023’s that 
look complete and acceptable. These filings could be pro-
cessed in ninety days or less. A second category is for Form 
1023s that are missing one or two items or contain one 
or two errors. The final category is for Form 1023s that 
are incomplete or contain multiple errors. This category 
will require an IRS agent to extensively review the Form 
1023 and develop a list of issues, questions, and/or miss-
ing documentation. This pile may take the IRS 270 days 
or more to process. By avoiding the 10 common mistakes 
listed above, the Form 1023 will have a greater chance of 
being accepted as filed or with minimal changes. 

10 COMMOn MISTAKES
from page 27
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Florida State and Local Tax Update
Mark E. Holcomb, Esq. 

Madsen Goldman & Holcomb, LLP, Tallahassee, FL

This article summarizes recent legislative, judicial, 
and administrative developments in Florida state and 
local taxation. These highlights were presented during 
the 2013 Ullman Year in Review at the Tax Section’s 
Organizational Meeting.

Legislation
HB 7007 — Economic Development 
(Ch. 2013-39, Laws of Fla.)

Revises various programs administered by the De-
partment of Economic Opportunity (DEO), to increase 
transparency and accountability as follows:

economic development Program evaluation and 
reporting:
• Directs the Office of Economic and Demographic 

Research (EDR) and the Office of Program Policy 
Analysis and Government Accountability (OPPAGA) 
to evaluate economic development programs. 

• Directs EDR to determine the economic benefits of 
each economic development program on a three-year 
review schedule. Directs OPPAGA to evaluate each 
program for effectiveness and value to the state’s 
taxpayers. 

• Directs DEO to maintain a website for publishing 
information relating to economic development incen-
tive programs awarded to Florida businesses on a 
project-by-project basis. 

• Directs DEO to publish on its website Quick Action 
Closing Fund (QACF) project information and the av-
erage time it takes to receive and approve completed 
applications.

• Consolidates reports and reporting dates for various 
economic development programs prepared by DEO, 
Enterprise Florida, Inc., the Office of Film and En-
tertainment, and Space Florida. 

economic development incentive surety Bonds:
• Requires economic development incentive agreements 

that award funds through the QACF or the Innova-
tion Incentive Program on or after July 1, 2013, to be 
guaranteed or secured. A waiver of the requirement 
may be granted under certain circumstances. 

The Florida small Business development Center 
Network:
• Modifies the size and make-up of the statewide ad-

visory board, codifies support services the Network 

must provide to small businesses, provides for per-
formance incentives, and requires annual reports to 
the Legislature. 

redevelopment Programs:
• Revises the Small Cities Community Development 

Block Grant Loan Guarantee Program to reduce the 
risk to the state and eligible local governments. 

• Provides for the expansion of enterprise zone bound-
aries in certain areas of the state designated as rural 
areas of critical economic concern. 

• Defines “brownfield area” for purposes of the sales tax 
exemption for building materials in redevelopment 
projects and brownfield redevelopment bonus refund. 

reemployment assistance Program:
• Revises provisions related to benefit eligibility, in-

terest assessments, confidentiality, and fraudulent 
claims to enhance program integrity and implement 
certain federal requirements. 

Also provides a three-year sales tax exemption for 
purchases of industrial machinery and equipment used 
to make tangible personal property for sale. The bill 
defines “industrial machinery and equipment” as items 
with a depreciable life of three years or longer, excluding 
building components and heating and air-conditioning 
systems. Businesses operating within the state will be 
eligible for the exemption from April 30, 2014 to April 
30, 2017. The exemption is projected to save Florida 
manufacturers over $100 million annually. See TIP 
13A01-06 (6/10/13).

There is some controversy whether the Florida Consti-
tution required passage of the bill by a super-majority in 
the House and Senate, which it did not achieve. A legal 
challenge is expected, but supporters of the bill aim to 
secure the requisite vote (if needed) prior to the April 
30, 2014 effective date.

The bill is effective upon becoming a law, except as 
otherwise provided.

SB 1516 — Internal Revenue Code “Piggyback” 
(Ch. 2013-46, Laws of Fla.)

 This bill updates the Florida Corporate Income Tax 
Code by adopting the Internal Revenue Code in effect 
on January 1, 2013. The federal American Taxpayer 
Relief Act of 2012 granted extraordinary deductions for 
capital asset expensing and depreciation; similar to past 
Florida corporate income tax treatment, this legislation 
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requires Florida taxpayers to spread the benefit of these 
deductions over a seven-year period.

SB 406 — Economic Development 
(Ch. 2013-42, Laws of Fla.)

The bill duplicates some of HB 7007 concerning state 
incentives and economic development programs. In ad-
dition the bill:
• Extends the sunset date of the 1 percent cigarette 

tax distribution to the Sanford-Burnham Medical 
Research Institute from June 30, 2021, to June 30, 
2033. (Effective July 1, 2013.)

• Provides that natural gas used to generate electricity 
in a non-combustion fuel cell is exempt from sales tax. 
(Effective July 1, 2013.) 

• Revises the sales tax exemptions for aircraft repair 
labor and equipment to include rotary wing aircraft 
(i.e., helicopters). See TIP 13A01-07 (6/10/13).

• Allows local governments to receive a monthly sales 
tax distribution after July 1, 2016, to construct or 
renovate a Major League Baseball spring training 
facility. Qualified applicants may receive up to $55,555 
per month for a facility used by a single spring train-
ing franchise, or $111,110 per month for a facility used 
by more than one franchise. The total payments are 
capped at $20 million for a single franchise and $50 
million if multiple franchises are hosted. The bill es-
tablishes reporting requirements and decertification 
under certain circumstances. (Effective July 1, 2013.)

• Deletes the individual company lifetime limit for 
the Qualified Target Industry Tax Refund Program. 
A similar change is made regarding the Qualified 
Defense and Space Contractor Tax Refund Programs. 
These provisions are effective July 1, 2013.

• Clarifies that the limit on the enterprise zone tax 
credit for property taxes paid is applied at each eli-
gible location rather than at the business entity level.

• Creates a three-day sales tax holiday from August 2 
– 4, providing an exemption from sales tax for cloth-
ing and shoes costing less than $75, school supplies 
under $15, and personal computers under $750. See 
TIP 13A01-14 (6/7/13).

• Amends the New Markets Development Program, to 
increase the total tax credits awarded by $15 million, to 
$178.8 million. The bill also increases the amount of tax 
credits that can be claimed in a single state fiscal year 
by $3 million, to $36.6 million. (Effective July 1, 2013.)

These provisions take effect upon becoming law, except 
as otherwise noted.

SB 1830 — Ad Valorem Taxation 
(Ch. 2013-72, Laws of Fla.)

The bill modernizes property tax statutes to accom-
modate the use of commercial mail delivery service, prop-

erty appraisers’ websites, and electronic mail to transmit 
certain information from property appraisers and value 
adjustment boards (VABs). Additionally, the bill:
• amends statutes concerning homestead exemptions, 

long-term lessees, living quarters provided to parents/
grandparents, and the timeframe for appeals of VAB 
rulings on transfers of the Save Our Homes assess-
ment limitation from a prior homestead (increased 
from 15 to 60 days);

• repeals the residency requirement for titleholders of 
homesteads, which was declared unconstitutional by 
the Florida Supreme Court;

• provides that aquacultural crops have no value for tax 
purposes and specifies that algaculture is included in 
the definition of aquaculture for purposes of section 
193.461;

• repeals provisions in section 196.1978, which ex-
panded the affordable housing exemption, retroactive 
to the 2013 tax roll;

• implements the 2012 constitutional amendment 
concerning the property tax discount for disabled 
veterans; and

• revises tax payment calculations relating to the 
county boundary change between Martin County and 
St. Lucie County enacted in 2012.

These provisions take effect July 1, 2013, except as 
noted.

Litigation
General Motors, LLC v. Department of Revenue, Case No. 
1D12-784 (Fla. 1st DCA Dec. 5, 2012): 

Upheld trial court’s determination that “goodwill 
warranty” repairs were not subject to use tax assessed 
against automobile manufacturer, because purchaser’s 
right to participate in the program was part of the con-
sideration received by the purchaser in exchange for the 
purchase price of the vehicle, upon which sales tax was 
paid. A similar case is also pending in the trial court, 
Ford Motor Co. v. Department of Revenue, Leon County 
Circuit Court Case No. 2011 CA 2411.

Leon County, et al. v. Expedia, Inc., et al., Case No. 1D12-
2421 (Fla. 1st DCA Feb. 28, 2013):

Affirmed summary judgment in favor of online travel 
companies in a suit by 17 counties and four tax col-
lectors claiming that OTCs’ mark-up and service fees 
were subject to tourist development tax. Appellate court 
ruled that, under plain language of statute, the OTCs 
did not engage in the taxable privilege of renting rooms, 
and their mark-up and fees were not subject to tax. Ap-
pellate court denied motion for rehearing en banc, but 
certified to Florida Supreme Court a question of great 

continued, next page
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public importance. Case is currently pending in Florida 
Supreme Court on the counties’ petition for discretion-
ary review. Alachua County, et al. v. Expedia, Inc., et al., 
Case No. SC13-838.

Verizon Business Purchasing, LLC v. Department of 
Revenue, Leon County Cir. Ct. Case No. 2011 CA 1498 
(June 1, 2012):

Order granting summary judgment in favor of DOR 
and determining that a Notice of Proposed Assess-
ment (“NOPA”) is a “sufficient assessment” to satisfy 
the three-year statute of limitations. By its terms, the 
NOPA became a “final assessment” after the expiration 
of the statute of limitations. This has been an issue of 
substantial controversy for Florida taxpayers. Appeal to 
First District Court of Appeal dismissed as premature, 
pending resolution of remaining issues in trial court. 
Case No. 1D12-5313 (Feb. 5, 2013).

Spencer Estates of Florida, LLC v. Havill, Case No. 
5D12-315 (Fla. 5th DCA Dec. 28, 2012):  Taxpayer that 
successfully litigated entitlement to agricultural clas-
sification for 2006, 2007, and 2008 tax years could not 
challenge denial of agricultural classification for 2009 
and 2010 tax years through a motion for contempt and 
to enforce the final judgment in the 2008 case; rather, 
each tax year stands on its own, and Taxpayer sought 
an improper remedy for 2009 and 2010. Taxpayer’s 
proper remedy was to seek fees and costs for Property 
Appraiser’s frivolous position in litigation over 2009 and 
2010 assessments. Concurring judge described case as 
“a perfect example of government run amuck.”

Administrative
rule 12a-1.070, Fla. admin. Code: 

In September 2011, DOR began proceedings to amend 
its commercial rentals tax rule to provide guidance on 
when tenant improvements may become taxable as 
“rent” under a commercial lease (see Dept. of Revenue 
v. Ruehl 925, LLC, 76 So. 3d 389 (Fla. 1st DCA 2011)). 
The proposed rule amendments have now been ex-
panded to include a wide range of commercial rentals 
tax topics, including DOR’s interpretation of certain 
statutory exemptions, payments for intrinsically valu-
able intangible personal property, taxable “rent” in light 
of U.S. CardioVascular v. Dept. of Revenue, 993 So. 2d 
81 (Fla. 1st DCA 2008), and proration. On September 
6, 2012, DOR held a third rule development workshop, 

and informal discussions with DOR indicate that an ad-
ditional workshop will be held in August 2013. Further 
information is available at: http://dor.myflorida.com/dor/
rules/12a-1070.html.

Collection analytics system:
DOR deployed a new collection analytics system in 

April 2012. The system focuses DOR’s tax collection ef-
forts in individual cases utilizing predictive behavioral 
models. Accounts will be routed to the step in the col-
lection process “most likely to result in payment in the 
least amount of time.” Fewer follow-up notices will be 
issued and shorter time periods will be afforded between 
collection and enforcement actions. DOR Facts on Tax 
(January 2012) available at: http://dor.myflorida.com/
dor/pdf/fot0112.pdf.

rule 12a-1.055, Fla. admin. Code
Former rule regarding sales tax liabilities incurred in 

sale or discontinuation of a business is repealed. With 
the repeal of Section 212.10, Fla. Stat., regarding sales 
tax transferee liability, these matters are now consoli-
dated into and addressed in Section 213.758, Fla. Stat., 
“Transfer of tax liabilities.”

TiP 12adM-02 (3/27/12)
Provides the history and background of taxing prepaid 

communications services and “clarifies” application of 
Florida tax to sale of certain prepaid communications 
plans and services. According to DOR, the sale and re-
charge of a “prepaid calling arrangement” is subject to 
sales tax and any applicable discretionary sales surtax, 
regardless of whether the sale/recharge occurs over the 
Internet and no tangible property is transferred. DOR 
also lists certain plans and services that are not subject 
to sales tax as prepaid calling arrangements; however, 
these plans and services are instead subject to CST.

Communications Services Tax Working 
Group

The nine-member Working Group, established by 
the Legislature in 2012 and appointed by the Senate 
President, House Speaker and Governor, issued its final 
report dated February 1, 2013, recommending that the 
Legislature repeal the Communications Services Tax 
and replace it with an increase in the state sales tax 
rate from 6% to 6.34%. The tax swap is intended to be 
revenue-neutral, and replace what has quickly become 
an outdated CST in light of rapid advances in technol-
ogy, changes in business practices, and a reduction in 
consumption of taxable communications services.n

STATE & LOCAL TAX UPDATE
 from previous page
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The Do’s and Don’ts of Representing Physicians Before the 
Florida Board of Medicine
Edward A. Tellechea, Esq., Chief Assistant Attorney General, 

Administrative Law Bureau, Office of the Attorney General, 
Tallahassee, FL 

9:20 a.m. – 10:10 a.m.
Physician Compensation: Lessons Learned and Those Yet To 
Be Learned
Donald H. Romano, Esq., Foley & Lardner, LLP, Washington, DC

10:10 a.m. – 10:20 a.m.
Break 

10:20 a.m. – 10:45 a.m.
New Tax Law Developments
D. Michael O’Leary, Esq., Trenam, Kemker, Scharf, Barkin, Frye, 

O’Neill & Mullis, Tampa, FL 

10:45 a.m. – 11:10 a.m.
The Medicare Tax and Planning Related Thereto - Health Law 
and Tax Law Issues
Alan H. Daniels, Esq., Roetzel & Andress, Orlando, FL  

11:10 a.m. – 11:35 a.m. 
Mediation and Arbitration Clauses and Dispute Resolution 
Louise B. Zeuli, Esq., Louise B. Zeuli, PA, Maitland, FL

11:35 a.m. – 12:00 p.m.
Midlevels, Extenders or Non-Physician Providers:  Manage the 
Relationship Properly Whatever You Call Them
Cynthia A. Mikos, Esq, Allen Dell, P.A., Tampa, FL

• Live
• Live Webcast

• Audio CD
• Video DVD

The Florida Bar Continuing Legal Education Committee,
the Health Law Section and the Tax Section present

Representing the Physician 2014: 
Hot Topics
COURSE CLASSIFICATION: ADVANCED LEVEL

Live and Webcast Presentation: Friday, January 17, 2014
Hyatt Regency Orlando Convention Center
9801 International Drive • Orlando, FL 32819 • (407) 352-4000

Course No. 1652R

CLE CREDITS

CLER PROGRAM
(Max. Credit: 8.5 hours)

General: 8.5 hours

CERTIFICATION PROGRAM
(Max. Credit: 8.5 hours)
Health Law: 8.5 hours

Tax Law: 4.5 hours
Seminar credit may be applied to satisfy CLER / Certification requirements in 
the amounts specified above, not to exceed the maximum credit. See the CLE 
link at www.floridabar.org for more information.

Prior to your CLER reporting date (located on the mailing label of your Florida 
Bar News or available in your CLE record on-line) you will be sent a Reporting 
Affidavit if you have not completed your required hours (must be returned by 
your CLER reporting date). 

“Representing the Physician” is the 9th annual session of this highly successful program. “Representing the Physician” focuses on an 
array of practical topics for experienced practitioners who represent physicians in transactional and other matters. It is designed so 
that the attendee takes away advanced ideas and knowledge that can be used in daily practice and to help spot and resolve issues 
that may not always be apparent.  

12:00 p.m. – 1:00 p.m.
Lunch

1:00 p.m. – 1:50 p.m.
Congress: What Can Physicians Expect in 2014?
Kimberly Brandt, Esq., Chief Oversight Counsel, U.S. Senate 

Finance Committee, Minority Staff, Washington, D.C.

1:50 p.m. – 2:15 p.m.
Investment and Financial Planning Considerations for Doctors 
that Lawyers Need to Nudge Them on and Know About 
Michael H. Davis, JD, LLM, CFP, Resource Consulting Group, Inc., 

Orlando, FL

2:15 p.m. – 2:40 p.m.
Keeping Asset Protection Simple
Joel D. Bronstein, Esq., Bronstein, Carlson, Gleim & Smith,  

St. Petersburg, FL

2:40 p.m. – 2:50 p.m.
Break 

2:50 p.m. – 3:40 p.m.
Income Tax and Financial Strategies for Doctors, Medical 
Practices and Their Professional Advisors
Kevin J. Bassett, C.P.A., Bassett & Associates, PA, Raleigh, NC

3:40 p.m. – 4:30 p.m.
The Future of Payer/Physician Integration:  Where Do We Go 
From Here
Jonathan Gavras, M.D., Senior Vice President and Chief Medical 

Officer, Blue Cross Blue Shield of Florida, Inc., Jacksonville, FL

4:30 p.m. – 4:55 p.m.
Shareholder Agreement and Structuring Mistakes
Don B. Weinbren, Esquire, Trenam Kemker, Tampa, FL

HEALTH LAW SECTION
Monica Rodriguez, Miami — Chair

William Dillon, Tallahassee — Chair-elect
Myla Reizen, Miami — CLE Chair

TAX SECTION
Joel Maser, Orlando — Chair

Cristin Keane, Tampa — Chair-elect
Mark Brown, West Palm Beach — CLE Chair

CLE COMMITTEE
Laura Sundberg, Orlando, Chair

Terry L. Hill, Director, Programs Division

FACULTY & STEERING COMMITTEE
Lester J. Perling, Fort Lauderdale — Program Co-Chair

Alan S. Gassman, Tampa — Program Co-Chair
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REFUND POLICY: A $25 service fee applies to all requests for refunds. Requests must be in writing and postmarked no later than 
two business days following the live course presentation or receipt of product. Registration fees are non-transferrable, unless trans-
ferred to a colleague registering at the same price paid. Registrants who do not notify The Florida Bar by 5:00 p.m., January 6, 2014 
that they will be unable to attend the seminar, will have an additional $50 retained. Persons attending under the policy of fee waivers 
will be required to pay $50.

HOTEL RESERVATIONS: A block of rooms has been reserved at the Hyatt Regency Orlando Convention Center, at the rate of 
$209.00 single/double occupancy. To make reservations, call the Hyatt Regency Orlando Convention Center directly at (800) 732-2639. 
Reservations must be made by 12/26/2013 to assure the group rate and availability. After that date, the group rate will be granted on 
a “space available” basis.

Register me for the “Representing the Physician 2014: Hot Topics” Seminar
ONE LOCATION: (126) HYATT REGENCY ORLANDO CONVENTION CENTER, ORLANDO, FL  (JANUARY 17, 2014)

TO REGISTER OR ORDER AUDIO CD / DVD OR COURSE BOOKS BY MAIL, SEND THIS FORM TO: The Florida Bar, Order Entry 
Department, 651 E. Jefferson Street, Tallahassee, FL 32399-2300 with a check in the appropriate amount payable to The Florida Bar 
or credit card information filled in below. If you have questions, call 850/561-5831. ON-SITE REGISTRATION, ADD $25.00. On-site 
registration is by check only.

Name __________________________________________________________________Florida Bar # _______________________

Address _____________________________________________________________ Phone: (   ) _______________________

City/State/Zip _________________________________________________ E-mail* _____________________________________
*E-mail address required to transmit electronic course materials and is only used for this order. WMS: Course No. 1652

ELECTRONIC COURSE MATERIAL NOTICE: Florida Bar CLE Courses feature electronic course materials for all live presentations, live webcasts, webinars, 
teleseminars, audio CDs and video DVDs. This searchable electronic material can be downloaded and printed and is available via e-mail several days in 
advance of the live presentation or thereafter for purchased products. Effective July 1, 2010.

❑  DVD (1652D)
(includes electronic course material)
$250 plus tax (section member)
$280 plus tax (non-section member)

TOTAL $ _______

❑  AUDIO CD (1652C)
(includes electronic course material)
$245 plus tax (section member)
$275 plus tax (non-section member)

TOTAL $ _______

❑  COURSE BOOK ONLY (1652M)
Cost $60 plus tax
(Certification/CLER credit is not awarded for 
the purchase of the course book only.)

TOTAL $ _______

LOCATION (CHECK ONE):
 Orlando, Friday, January 17, 2014
 (126) Hyatt Regency Orlando Convention Center

 Live Webcast / Virtual Seminar*
 Friday, January 17, 2014
 (317) Online

*Webcast registrants receive an email two days 
prior to the seminar, with log-in credentials to ac-
cess course materials and the webcast link. Call 
The Florida Bar Order Entry Department at (800) 
342-8060, ext. 5831 with any questions.

REGISTRATION FEE (CHECK ONE): WEBCAST:
 Member of the Health Law or Tax Section: $245  $355
 Non-section member: $275  $385
 Full-time law college faculty or full-time law student: $163
 Persons attending under the policy of fee waivers: $50
Members of The Florida Bar who are Supreme Court, Federal, DCA, circuit judges, county judges, magistrates, 
judges of compensation claims, full-time administrative law judges, and court appointed hearing officers, or 
full-time legal aid attorneys for programs directly related to their client practice are eligible upon written request 
and personal use only, complimentary admission to any live CLE Committee sponsored course. Not applicable 
to webcast. (We reserve the right to verify employment.)

METHOD OF PAYMENT (CHECK ONE):
 Check enclosed made payable to The Florida Bar
 Credit Card (Fax to 850/561-9413.)
  MASTERCARD  VISA  DISCOVER  AMEX

Exp. Date: ____/____ (MO./YR.)

Signature: ____________________________________________________

Name on Card: ________________________________________________

Billing Zip Code: _______________________________________________

Card No. _____________________________________________________

Related Florida Bar Publications can be found at http://www.lexisnexis.com/flabar/

  Please check here if you have a 
disability that may require special attention 
or services. To ensure availability of 
appropriate accommodations, attach a 
general description of your needs. We will 
contact you for further coordination.

 Enclosed is my separate check in the amount of $30 to join the Health Law Section. Membership expires June 30, 2014.

COURSE BOOK — AUDIO CD — DVD – ON-LINE — PUBLICATIONS
Private recording of this program is not permitted. Delivery time is 4 to 6 weeks after 01/17/14. TO ORDER AUDIO CD / DVD OR 
COURSE BOOKS, fill out the order form above, including a street address for delivery. Please add sales tax. Those eligible for the above 
mentioned fee waiver may order a complimentary audio CD in lieu of live attendance upon written request and for personal use only.
Please include sales tax unless ordering party is tax-exempt or a nonresident of Florida. If tax exempt, include documentation with the 
order form.

 Enclosed is my separate check in the amount of $50 to join the Tax Section. Membership expires June 30, 2014.
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Florida Directory
Small Business Self-Employed
Stakeholder Liaison Division

IRS Telephone DIRECTORY for Practitioners
2/27/2012

The purpose of the IRS Telephone Directory for Practitioners is to assist members of the practitioner community as they attempt to 
resolve issues or concerns without circumventing normal channels that exist. Please note this information is only intended for tax 
professionals and is not to be shared with individual clients.

If you are unsure of who to contact or when to initiate a contact, an IRS Stakeholder Liaison can provide guidance and assistance. 
You can find your local liaison on IRS.gov, keyword search: “Stakeholder Liaison”.

AppEAlS 
Appeals Customer Service 
Appeals Account Resolution Specialists – 559-456-5931

ArEA COUNSEl 
SBSE Area Counsel – Ellen T. Friberg: 904-665-1981

BANkrUpTCy CASES 
Insolvency Manager – Vivian Everett: 954-423-7830 
Jacksonville Manager – Jacqueline Fitzpatrick: 904-665-0860 
Jacksonville Manager – Renee Richardson: 904-665-0844

CrIMINAl INvESTIgATION SpECIAl AgENT IN CHArgE 
(*may be more than one contact name per area)

Special Agent in Charge – Miami Field Office: 954-423-7282 
Special Agent in Charge – Tampa Field Office: 727-568-2550

ESTATE & gIFT 
Territory Manager – Darlene Perez: 609-858-7908

lArgE BUSINESS & INTErNATIONAl (lB&I) 
Territory Manager, International – Michael Shepherd: 404-338-9327

lIEN CASES 
Federal Tax Lien Payoff: 800-913-6050 
Lien Release Advisory Grp – So FL: 954-423-7043 
Lien Release Advisory Grp – No FL: 904-665-0832

lMSB TErrITOry MANAgEr (HEAvy MANUFACTUrINg & 
TrANSpOrTATION) 
Territory Manager – David Horton: 904-665-1202

prIvACy, INFOrMATION prOTECTION & DATA SECUrITy 
(pIpDS), DISClOSUrE OFFICEr 
Disclosure Officer Ft. Lauderdale/Jacksonville – 
Paula Curren: 904-665-1175

prIvACy, INFOrMATION prOTECTION & DATA SECUrITy 
(pIpDS), gOvErNMENTAl lIAISON 
SE Area Manager GLD – Deborah Wan: 904-665-0525 
Governmental Liaison South Florida –Deneen Robinson: 954-423-7812 
Governmental Liaison North Florida – Gloria Sutton: 904-665-0513

SB/SE COllECTION DIvISION TErrITOry MANAgEr 
Collection Area Director – Scott Prentky: 904-665-0547 
Territory Manager Ft.Lauderdale –Denis Taku: 561-616-2039 
Territory Manager Maitland – Kristin Bailey ( sits in Tampa): 
813-315-2434 

Territory Manager Maitland – Alysia Burgman: 321-441-2414 
Territory Manager Miami – Shalon Adams: 954-423-7628

SB/SE COMMUNICATIONS, lIAISON AND DISClOSUrE, 
STAkEHOlDEr lIAISON ArEA MANAgEr 
Southeast Area Manager – Craig McLaughlin: 954-423-7686

SB/SE ExAMINATION DIvISION TErrITOry MANAgEr

Exam Area Director – Monica Baker: 904-665-0505 
Territory Manager SEP – Terry Travers 904-665-1280 
Territory Manager Plantation – Maria Roman-Torres: 954-423-7440 
Territory Manager Ft.Lauderdale/Jacksonville TCO 
Debbie MacMillan: 904-665-1101 
Territory Manager Jacksonville – Bruce Dickinson: 904-665-1234 
Territory Manager Tampa – Grace Flowers: 904-665-1205 
Territory Manager South Florida – Maha Williams: 941-378-6426

SB/SE SpECIAlTy prOgrAMS EMplOyMENT TAx TErrITOry 
MANAgEr 
Employment Tax TerritoryManager – Eric Brown: 954-423-7138

TAx ExEMpT/gOvErNMENT ENTITIES (TE/gE) EMplOyEE 
plANS grOUp MANAgEr 
Group Manager Ft. Lauderdale – Olimpia Diaz: 954-423-7464

TAxpAyEr ADvOCATE 
Local Taxpayer Advocate Ft. Lauderdale – Terri Crook: 954-423-7677 
Local Taxpayer Advocate Jacksonville – 
Belinda Revel-Addis: 904-665-0523

TE/gE ExEMpT OrgANIzATION grOUp MANAgEr 
Group Manager Michael Glass: 954-423-7470

WAgE & INvESTMENT FIElD ASSISTANCE TErrITOry 
MANAgEr 
Area Director – Anita Hill: 904-665-1159 
Territory Manager Jacksonville – Mary J Williams: 404-338-7136 
Territory Manager Plantation – Charles Buckla 954-423-7648

WAgE & INvESTMENT STAkEHOlDEr pArTNErSHIp, 
EDUCATION & COMMUNICATION TErrITOry MANAgEr 
Area Director – Leonard Oursler: 513-263-3705 
Territory Manager, Jacksonville – Barbara Travis: 904-665-0530 
Territory Manager, Ft. Lauderdale – Ronald Albert: 954-423-7770 
Territory Manager, Panhandle – Elaine Beck: 205-912-5491
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