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Chair’s Message
By D. Michael O’Leary
Chair, Florida Bar Tax Section 2020-2021
Dear Tax Section Members:

contact Lisa.

I am pleased to submit this message
with our Spring 2021 Tax Section Bulletin. Lisa Gallagher has continued to
spearhead the publication of the Bulletin, and I am grateful for her continued
hard work. We are always looking for
articles for the Bulletin, so if you have a
desire to write a tax law article, please

The Tax Section also publishes a monthly e-Newsletter,
coordinated by Ileana Garcia, so keep on the lookout for
it in your emails. We are still working on the revamp of
our website, but soon it will be an even better resource for
information about the Tax Section and its publications.
The Tax Section will continue to provide numerous opportunities to tax lawyers, including, speaking opportunities
(in-person and Zoom CLE programs), writing opportunities
(including comments to proposed regulations and writing
articles for the Tax Section Bulletin and the Florida Bar
Journal), programs that help practitioners keep up with
new tax developments, networking, fellowship and more.
The Tax Section has created a Mental Health and Wellness Initiative (the “MHWI”). The two main goals of the
MHWI are (1) to inform you as to the many wonderful mental health and wellness resources that are already available
to you (e.g., the FL Bar Mental Health and Wellness Center https://www.floridabar.org/member/healthandwellnesscenter/), and (2) to create original resources that are specifically
relevant to Tax Section members. Thanks to Marketing &
Membership Committee Co-Director Chris Callahan for
spearheading this initiative for the Tax Section.
The Creditor Protection Nuts & Bolts was held on March
26, 2021. Thank you to Alan Gassman and Leslie Share for
putting this program together, and for all they have done
and continue to do for the Tax Section.
The Tax Section has for over 30 years organized a very
well respected Tax Moot Court competition. This year we
collaborated with Stetson University College of Law to
hold the competition virtually from April 1-3, 2021. Many
individuals spent a substantial amount of time to make
this an excellent event. Special thanks to event Co-Chairs,
Justin Wallace and Brian Howsare, and Vice Chair Nate
Wadlinger, as well as Professor Bowman and her team at
Stetson for facilitating the virtual aspect of the competition.
Thanks also to Tax Section members Collin Clark, Brittany
Cobb, and Lauren Kurtz, who volunteered to write the moot
court competition’s problem and bench brief, and all of the
members who volunteered to judge the initial rounds of the

competition. Judge Carluzzo and Judge Dean continued
their support of the competition and volunteered to judge
the semi-final and final rounds again this year. Twelve
teams from law schools around the U.S. competed April 1–3
for oral argument and brief-writing awards. Congratulations to the winners and to all who participated in this
year’s competition:
• Best Oral Argument – Stetson University College of
Law (Erik Banuchi, John Bartel and Omar Hussein)
• Best Overall Brief – Stetson University College of
Law (Erik Banuchi, John Bartel and Omar Hussein)
• Best Individual Oralist – Omar Hussein (Stetson
University College of Law)
• First Runner Up Best Oral Argument (Team) – Texas
Tech University School of Law (Lane Birkenfeld and
Jacquelynne Steelman Mayes)
• Best Brief First Runner Up – Texas Tech University
School of Law (Lane Birkenfeld and Jacquelynne
Steelman Mayes)
On Thursday, April 22, and Friday, April 23, the Tax
Section will have virtual liaison meetings with the IRS.
The IRS Stakeholder Liaison Office will coordinate six to
eight speakers from different areas of the IRS—Examinations, Collections, Appeals, Criminal, etc.—to update us on
IRS news and to allow our members to inform them about
non-client-specific concerns. Thanks to Joe Schimmel for
organizing this event.
Our Annual Meeting had originally been scheduled in
Miami, but the location had been changed to Tampa so that
we could better honor Cristin Keane, the 2019-2020 Gerald
T. Hart Outstanding Tax Attorney of the Year. Nothing is
more constant than change, and the Annual Meeting will
now be held virtually from Tuesday, April 27 - Thursday,
April 29, 2021, with a virtual happy hour to be held on
Wednesday, April 28 from 5-6 pm. There will also be a
virtual CLE program on Friday, April 30 titled “Practical
Tax Strategies for Real Estate Deal Structuring and Implementation,” which has been organized by Chris Callahan
and Abrahm Smith. The dinner honoring Cristin Keane
on Saturday, May 1 has been canceled. The Tax Section
will honor the 2020-2021 Gerald T. Hart Outstanding Tax
Attorney of the Year, Michael Lampert, in October 2021 at
the Breakers in Palm Beach.
I want to thank all of our sponsors who contribute to the
success of the Tax Section and its members. Our sponsors
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not only provide financial support to the Tax Section, which
enables us to provide additional value to our members,
but also are available to help our members with services
that are needed by clients of Section members. This year’s
sponsors include our Platinum Sponsor, MPI (Roy Meyers),
and Silver Sponsors, Business Valuation Analysts LLC
(Tim Bronza), Coral Cables Trust (John Harris), Jones
Lowry (Mac Lowry), Kaufman Rossin (Mark Scott), MRW
Consulting Group (Luis Rivera), and Alliance Bernstein
(Craig Storch).

Spring 2021

This year has not been proceeding as planned, but we
are continuing the substantive and important work of
the Tax Section while socializing virtually from time to
time. We have lost Leslie Reithmiller as our Florida Bar
Program Coordinator, and will miss her great attitude,
knowledge and organization skills. Our new program
coordinator is Sheridan Hughes who is anxious to help
our members. If you have any ideas that would benefit
our members or would like to become more involved the
Tax Section, please let me know. I look forward to seeing
you virtually at the Annual Meeting, or otherwise speaking with you.
D. Michael O’Leary, Chair

Chair-Elect’s Message
By: Harris L. Bonnette, Jr.
Yes! We are returning to in-person
meetings!
Hello Everyone:
Over the past several weeks I
spent considerable time debating
whether to return to inperson meetings. To be sure, the Tax Section
needs to do its part to minimize the
potential spread of Covid19 and protect our members as
well. It is a difficult balancing act to combat the virus
but at the same time return to our traditional in-person
meetings.
I heard the remarks and written announcements
made by the President recently of the goal of getting
the nation closer to normal by the Fourth of July. To do
this, our government will ensure that all adults across
the U.S. will become eligible for vaccination by May 1st;
there will be enough vaccine supply for all adults in
America by the end of May; there will be more places to
get vaccines; more qualified professionals will be able
to serve as vaccinators (including dentists, optometrists,
podiatrists, and veterinarians); and not to mention the
approval of the one-dose Johnson and Johnson vaccine
and the purchase of over 100 million doses. These are
remarkable improvements which have caused me to
conclude that we will return to in-person meetings beginning with our Organizational Meeting at Amelia Island.
That meeting begins with a Director’s Meeting on
Thursday, July 1st, Ullman Year in Review on Friday, July
2nd, and our committee meetings and Executive Council
meeting on Saturday, July 3rd. Our “Amelia Meeting”
would not be the same without family activities including our family hospitality suite (but with limited persons
in blocks of time based on a sign-in sheet) and adult

hospitality suite. We will also have other family and
fun events on Sunday, July 4th, including the Firecracker
5K run (if its organizers decide to move forward with
the event). Although Nassau County, Florida officials
have not yet approved fireworks, the folks at the Amelia
Island Plantation are optimistic the fireworks show will
proceed on Sunday night, July 4th (stay tuned). Since the
Fourth of July is observed on Monday, July 5th, for those
of you who plan to stick around, we will have a farewell
breakfast on Monday morning, July 5th. The Fourth of
July weekend is sure to be a lot of fun filled with reconnecting with our colleagues and friends, learning new
information from our Ullman Year in Review presenters,
and enjoying some time away.
Currently our room block with the Amelia Plantation
is live through June 10, 2021. Although our contract
does not allow waiver of deposits, those deposits can be
refunded if cancelled no later than three days before
your first night’s stay. Here are the links to the room
blocks for the hotel and the villas:
Hotel - https://www.omnihotels.com/hotels/
amelia-island/meetings/the-florida-bar-tax-section-2021-06282021
Villas - https://www.omnihotels.com/hotels/villas-amelia-island/meetings/the-florida-bar-tax-section-2021-06282021
Our Organizational Meeting on Amelia Island is just
the beginning. Our Fall Meeting begins on October 14,
2021, at The Breakers in Palm Beach where we will toast
our Tax Attorney of the Year, Michael Lampert. It is then
on to our Annual Meeting at the Hyatt Regency Coconut
Point Resort and Spa in Bonita Springs where we will
have another Tax Attorney of the Year celebration.
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Resolving Florida Tax Disputes Before Litigation
(Understanding Settlement Authority of the Department of Revenue)
By: James F. McAuley
Introduction
The Florida Department of Revenue (the Department) administers 36 taxes and fees, processes nearly
$37.5 billion of collections, and more than 10 million tax
filings annually. Large sums to be sure. The Department
also regularly conducts audits of taxpayers, that can
result in assessments of many hundreds of thousands
of dollars. For taxpayers facing a large assessment, this
article discusses the Department’s authority to compromise tax, penalties, and interest prior to filing litigation
or before that litigation is resolved.
1. The Florida statutory framework for compromise of taxes.
There are two main reasons for the state government
in Florida to settle a tax assessment. These are: “Doubt
as to Liability” and “Doubt as to Collectability.” The key
to understanding compromise authority of the Department of Revenue is understanding these two concepts.
These are statutory terms defined in section 213.21,
Florida Statutes.
Section 213.21(2)(a) specifies that the Executive
Director of the Department of Revenue is authorized to
enter into agreements settling the taxpayer’s liability for
any tax, interest, or penalty assessed. Section 213.21(2)
incorporates by reference a list of taxes upon which it
is given authority to settle. These are listed in section
72.011(1), Florida Statutes. These include all taxes and
fees created in chapters 201, 202, 203, 206, 207, 212, 213,
and 220. These chapters include most taxes collected
by the State of Florida. These include: Documentary
taxes, Communications Services tax, Gross Receipts tax,
Motor Fuel taxes, Corporate Income tax, and multiple
applications of the Sales and Use tax laws found in
chapter 212. However, this settlement authority does
not address local taxation, such as Tourist Development
Tax (TDT) or Ad Valorem. There is a limit imposed of
$500,000 or less. §213.21, Fla. Stat. For settlement entered into prior to litigation, this dollar limit excludes
the authority of the Executive Director with explicit
Florida Cabinet approval.
2.

How rules of the agency come into play.

Section 213.21(3)(a), Florida Statutes, is the provision
in the law which authorizes compromise of tax or interest
on the basis of “doubt as to liability for or collectability of
such tax or interest…” These are, as noted, two separate
subjects, but not necessarily mutually exclusive grounds,

for seeking compromise for taxes assessed. Each subject
is treated separately in the regulations promulgated by
the Department. These rules are based on the statutory
rulemaking authority in chapter 213, Florida Statutes.
Discussion of “Doubt as to Liability” and “Doubt as to
Collectability” will be done separately because of the
significant differences in application.
There are several rules promulgated by the Department important to consider. These are found in chapters
12-13, Florida Administrative Code (FAC). One key
provision is rule 12-13.0075, FAC, entitled: “Guidelines
for Determining Amount of Compromise.” This rule
contains criteria related to both liability and collectability. Rule 12-13.005, FAC, specifically addresses
“Grounds for Finding Doubt as to Liability”. These rules
are, of course, the Department’s view of how settlement
for compromised liability may be achieved. While reasonable minds may differ when contesting tax assessments, understanding these rules and the Department
authority under each of these rules is essential in the
settlement context.
3.

What constitutes “Doubt as to Liability.”

Chapter 213, Florida Statutes, states that doubt as
to liability occurs when the taxpayer demonstrates that
he or she reasonably relied on a written determination
of the department. See §213.21(3)(b), Fla. Stat. There
are two conditions built into that statement, a written
determination (not all writings count) and reasonable
reliance upon it. The statutory term “written determination” is elaborated upon in rule 12-13.005 (2)(a), FAC. A
“written determination” includes audit workpapers and
all documents the auditor generates (including a prior
audit of the taxpayer) and ITA’s (an internal technical
advisement directed to the auditor).
4.

Reasonable Reliance.

Rule 12-13.005, FAC, affirmatively states that a
failure of a prior audit to assess tax, e.g. the absence of
an assessment alone is not a basis for demonstrating
“reasonable reliance”. This rule provision precludes a
taxpayer claim that the absence of a decision to tax in
a prior audit without documentation (proof of circumstances) should result in compromise.
The other component (besides documentation) of settling based upon “Doubt as to Liability” is reasonable reliance. The introduction of a concept of “reasonableness”
leaves some room for negotiation as to what represents
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“reasonable reliance” in a given set of facts. Most importantly, this standard is intended as an objective test, not a
subjective one based simply on the particular taxpayer’s
state of mind. In any case, reasonable reliance is a key
concept in understanding the path to compromise based
on “Doubt as to Liability”. Statutory criteria are present
as a yardstick to establish the standards.
Reasonable reliance is said to exist in three specific
statutory circumstances. The first two circumstances
involve a prior audit of the same taxpayer during which
the same issue was raised or considered by the Department and a determination of no assessment was reached
and documented. These three are listed in the statute1
as follows:
1. The audit workpapers clearly show that the same
issue was considered in a prior audit of the taxpayer
conducted by or on behalf of the department and, after
consideration of the issue, the department’s auditor
determined that no assessment was appropriate with
regard to that issue. This would include circumstances
where an ITA was issued to the auditor.
2. The same issue was raised in a prior audit of
the taxpayer and, during the informal protest of the
proposed assessment, the department issued a Notice
of Decision (NOD) withdrawing the issue from the assessment.
3. The third ground is the receipt of a TAA, aka,
technical assistance advisement. Authority to issue and
scope of application of these announcements are set forth
in section 213.22, Florida Statutes. This statute should
be consulted and considered as early as possible because
it offers a real avenue of resolution for a particular taxpayer for a specific set of facts. Note, however, that a
TAA is binding on the agency for a specific taxpayer only.
By statute, a TAA is unique to the taxpayer. Therefore,
it cannot be directly relied upon by other taxpayers for
precedence.
In addition, the same statute anticipates that other
fact specific circumstances could arise which lead to
doubt as to liability. This last provision represents authorization for the Department to reach a settlement on the
basis of doubt based on a “judicially determined constitutional defect in the tax law.” Clearly, this is a narrow
set of circumstances where a court has determined a
“constitutional defect.” However, such a circumstance
might have arisen in another case in Florida and be
useful or alternatively arose following an initial circuit
court judgment.
5.

Rule 12-13.0075, FAC

Rule 12-13.0075, FAC, enumerates circumstances
not specifically identified in section 213.21(3), Florida
Statutes. These reasons are somewhat repetitive of
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the statutory elements, however the rule does add some
interpretative nuances, so it is worth considering each
of the rule provisions located in rule 12-13.0075(1), FAC.
These are:
A. Likelihood of prevailing on the issue in litigation;
B. Ambiguity in the applicable laws or rules, as evidenced by both the laws or rules themselves and the
common interpretation and application of same among
members of the taxpayer’s industry;
C. Whether doubt as to liability is based upon reasonable reliance by the taxpayer on a written determination by the Department as provided in subsection
12-13.005(2), FAC; and
D. Whether tax was collected but not remitted to the
state by the taxpayer.
Items A and B both leave room for debate and discussion. Item A of the rule is very important as its actual
application supplies the agency flexibility in eliminating
unnecessary litigation. Item A depends, in part, on the
depth of relevant experience of the counsel involved in
the dispute. Experienced counsel familiar with the state
revenue laws and rules and their prior interpretations
can make a big difference in representation even prior
to filing litigation. Marshalling facts to present to the
Department after a Notice of Proposed Assessment
(NOPA) or NOD are issued by the agency directly affect
this provision in the rule.2 Plainly, many factors go into
either winning through litigation (which is costly and
time consuming), whereas convincing the tax agency
that facts or law exist to affect either criteria, A. or B.
above, means an early settlement and less expense will
occur.
Item B addresses ambiguity in the laws or rules and
the norms of the industry. Doubt as to liability is indicated when: “an action is required in view of conflicting
rulings, decisions, or ambiguities in the law, and the
taxpayer has exercised ordinary care and prudence
in attempting to comply with the revenue laws of this
state.” If agency rules exist (which is very often the
case, but not always necessary under principles of state
administrative law), the rules themselves, or absence
thereof, can present a possible view as to ambiguity in
the law or rules. Therefore, these rules should always
be consulted and carefully considered for what is said
and not stated.
Item C of the rule is somewhat duplicative of the statute and turns on the concept of written documentation
mentioned above. A written determination (discussed
above) provides specific criteria for the agency to consider and opportunity for the taxpayer to seek and apply
if possible. This would include a TAA.3 However, because

Page 6

continued, previous page

Vol. XXXVIII, No. 1

Tax Section Bulletin

RESOVING FLORIDA TAX . . .
from previous page

TAAs cannot be relied on by other taxpayers, the reasonableness requirement would not be met except when it
is addressed directly to the specific taxpayer. However, it
may be raised as an industry norm depending upon the
facts recited. Also, under principles of administrative
law, agencies issue Declaratory Statements. These are
general pronouncements and therefore, these pronouncements can be relied upon by taxpayers even if not issued
to the particular taxpayer seeking to settle.4
Item D above is the clearest and self-explanatory.
However, the existence of tax collected but not remitted
would generally auger against achieving a settlement
since many of the taxes administered fall into the category of a tax collected in trust. This means the tax funds
were collected from the public at large. When a tax of
this nature is collected but not remitted the Department
naturally takes a very dim view of this circumstance. In
fact, the legislature has designated sales taxes to be state
funds from the moment of collection.5 For the reason
noted above, there is good reason why rule 12-13.0075,
FAC, identifies collection but failure to remit tax as a
criteria to consider. Plainly, in this context, “consider”
is not viewed in a positive way.
In any case, when confronting or counseling a client in
which such circumstances exist, the best option may be
to propose an installment payment plan for repayment
of these taxes. Also, the issue of collectability should be
evaluated. This subject is discussed herein as “Doubt as
to Collectability.” Ultimately the process of negotiation
refines the issues so that if settlement is not acheived
such circumstances can lead to presentation of focused
defenses in subsequent litigation in either the Division of
Administrative Hearings (DOAH) or state circuit court.6
6.

Statutory boundary of agency settlement
authority.

Section 213.21, Florida Statutes, excludes four
specific circumstances where a taxpayer shall not be
considered to have reasonably relied on a prior written
determination. In these instances, the agency hands are
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tied. The first two specific instances involve a taxpayer
misepresenting facts which are material or, alternatively,
the facts have simply changed in a material manner.
The next two relate to either: A) a legislative change
to the statute or judicial overruling of the Department
interpretation (“statutes or regulations on which the
determination was based have been materially revised
or a published judicial opinion constituting precedent
in the taxpayer’s jurisdiction has overruled…”) or; B) a
written statement by the Department notifying revision
of its prior position. (“The department has informed the
taxpayer in writing that its previous written determination has been revised and should no longer be relied
upon”). In these instances, reasonable reliance is not
available as a defense. But the absence of statutory
grounds does not mean the taxpayer has no alternatives,
including early voluntary disclosure and collectability.
In addition, it may be necessary to bring a challenge in
court or an administrative forum.
7.

Settling based on “Doubt as to Collectability.”

The Department is given authority to compromise
tax, penalties, and interest when an inability to pay exists. This is statutorily referred to as “Doubt as to Collectability.” Section 213.21(3)(a), Florida Statutes, is the
statutory authority for the Department to compromise
of tax or interest based upon collectability.
As mentioned earlier, collectability is treated as conceptually separate from Doubt as to Liability. Separate
treatment in its rules makes sense, as the conceptual
elements to evaluate whether a tax is collectible is, with
one exception, different from the question of whether
liability exists.7 Generally, liability is focused on facts
giving rise to the obligation to pay tax. For purposes of
the discussion on “collectability” the issue of “liability”
is presumed to have been either acknowledged by the
taxpayer as a fact or that time has elapsed to challenge
the assessment with a timely protest. In either case,
the liability is real. If a taxpayer is unsure if liability
exists and a protest period has not run, then the initial
priority should be to analyze liability issues before turning to evaluate “collectability”. As to whether a time for
protest has run, this is set out in a Florida statute and
varies depending upon the circumstances.8
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1) Rule 12-13.0075, FAC, provides specific guidance
for application of “Doubt as to Collectability.” It
focuses on the nature of the financial problems
of the taxpayer and the history of tax reporting
and payment with the Department. Specifically:
2) whether the financial problems of the taxpayer
can be addressed, in whole or in part, through
use of a stipulated payment arrangement, in lieu
of reduction of the taxpayer’s liability; whether
a pattern of chronic tax delinquencies by the
taxpayer exists to indicate that efforts to assist
this taxpayer because of its financial problems
will not ultimately serve the public interest but
will simply afford this taxpayer a competitive
advantage in the market; and

future compliance by correcting or controlling activities
which gave rise to the tax deficiency.
A noteworthy provision in rule 12-13.0075 (8), FAC,
is that when tax and interest result from a Voluntary
Self-Disclosure the Department will forgive all penalties
associated. Self-Disclosure is discussed briefly herein.
9.

8.

Penalty forgiveness in compromise authority
of the Department.

Voluntary disclosure.

Florida tax law and the Department rule 12-13.0075,
FAC, both contain provisions which encourage early
planning and regular internal examination of potential
tax liability. This is based on statutory language found
in section 213.21(7)(a), Florida Statutes, which states
in part:
When a taxpayer voluntarily self-discloses a liability
for tax to the department, the department may settle
and compromise the tax and interest due under the
voluntary self-disclosure to those amounts due for the 3
years immediately preceding the date that the taxpayer
initially contacted the department concerning the
voluntary self-disclosure.

3) whether tax was collected but not remitted.
Rule 12-13.0075 therefore anticipates that when a
taxpayer can demonstrate serious financial problems exist which prevent immediate payment of 100% of a given
tax assessment, a schedule of repayment (“a stipulated
payment arrangement “) may be a real option to resolve
the situation. Generally, this requires disclosure to the
Department accurate financial information. The agency
will very likely (based on past actions) request 1120 or
1120S federal tax returns as filed with the IRS for three
prior years. The information requested will likely also
include a request for financial statements for the current
tax reporting year and W-2 information for officers and
shareholders for prior years.
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The voluntary disclosure factors are found in
213.21(7)(b), Florida Statutes. These are very much
focused on financial strength and business outlook of
the particular taxpayer. These are:
1. The amount of tax and interest that will be
collected and compromised under a voluntary selfdisclosure;
2. The financial ability of the taxpayer and the future outlook of the taxpayer’s business and the industry
involved;

Rule 12-13.0075 contains important information to
consider even if the Department demands payment of
tax and interest because statutory penalties (specifically
25% of the tax in certain cases) are also included in an
assessment following an audit by the Department. For
example, the rule supplies factors which auger in favor
of removal of penalties these include:

3. Whether the taxpayer has paid or will be paying
other taxes to the state;

1. Tax assessed as a result of an audit is less than 5%
of the total liability for the same tax for the audit period.

continued, next page

4.
and

The future voluntary compliance of the taxpayer;

5. Any other factor that the department considers
relevant to this determination.

2. Tax deficiency assessed is a result of a first-time
audit, or is a result of an audit conducted subsequent to
an audit in which the same specific issue-related errors
by the taxpayer were not present or not identified by the
Department. It is not the intent that this subparagraph
apply to infrequent occurrences of human error.

I s yo u r
EMAIL ADDRESS
current?

3. Taxpayer has not been repeatedly delinquent in
remitting the tax to the Department.

Log on to The Florida Bar’s website
(www.FLORIDABAR.org) and go to the
“Member Profile” link under “Member
Tools.”

4. Taxpayer demonstrated to auditor prior to conclusion of the audit that action had been taken to improve
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10. Breaking down the voluntary disclosure
factors.
Factor No. 1 above (concerning amounts compromised
and amount to be collected) is plain enough, these are
two sides of the same coin. However, the second factor,
regarding the financial ability of the taxpayer, is not
defined but logically must be understood as an expression calling for evaluation of the financial strength of the
taxpayer registrant, without reference to sources beyond
the registrant/taxpayer. Also, because the term “financial ability” is not defined it should logically be based
upon qualities commonly employed, such as strength, or
lack thereof. Financial strength is commonly measured
by financial statements of the legal entity registered as
the taxpayer, assuming these are available. Because
financial ability is not a define criteria, other possible
markers of financial ability could, and probably would,
be used by the agency to evaluate.
Conclusion

James F. McAuley is a
Board-Certified Florida lawyer with extensive experience
in various aspects of Florida
tax and Florida Administrative Law (procedural rules and
guidelines created by legislative statutes). He practices
with Moffa Sutton and Donnini, P.A. and has also represented the Department in
many tax cases before joining the firm.
Endnotes
1 See §213.21(3), Fla. Stat.
2 See Fla. Admin. Code R. 12-6.003 and 12-6
3 Technical Assistance Advisement (TAA) to a particular taxpayer
issued under section 213.22, Florida Statutes, qualify under this rule
guideline.
4 Rule 12-11, FAC, contains these guidelines. See Fla. Admin. Code R.
12-11.003

The agency has much broader settlement authority
once an assessment is in litigation, but for many taxpayers, there is an opportunity to reduce the tax and penalties assessed through the Department’s statutory powers
to compromise. Even if settlement negotiations prior to
litigation are unsuccessful, the process of articulating
the issues in terms of the agencies statutory authority
is useful in refining the issues to be litigated.

5 Taxes declared state funds upon collection. § 212.15 Fla. Stat.
6 See §72.011 Fla. Stat.
7 Rule 12-13.0075 identifies failure to remit taxes as a criteria in
both “liability” and “collectability”.
8 Id.

MOV I N G ?
NE ED T O UPDATE YO UR A D D R ESS?
The Florida Bar’s website (www.FLORIDABAR.org)
offers members the ability to update their address
and/or other member information.
The online form can be found on the website
under “Member Profile.”
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Documentary Stamp Taxes on Promissory Notes
An Overview of the Case Split on
Whether Documentary Stamp Taxes Need to be Paid on
Unsecured Promissory Notes in Order for the Promissory Note to
be Enforceable in a Florida Court,
Pursuant to Section 201.08, Florida Statutes.
By: Matthew B. Devisse
I

Introduction and Overview:

§ 201.08(1)(a)-(b), Fla. Stat. (2005) (emphasis added).

Do documentary stamp taxes on an unsecured promissory note need to be paid in order for the promissory note
to be enforceable in a Florida court? The Florida District
Courts of Appeal and federal district courts in Florida
have provided different answers. This article will provide
a legislative summary of Section 201.08, Florida Statutes,
and address the various court decisions in Florida which
have discussed and analyzed whether the payment of
documentary stamp taxes is required, pursuant to Section
201.08, Florida Statutes, in order to enforce an unsecured
promissory note in a Florida court.

In Somma, the Fifth District Court of Appeal analyzed
the 1997 version of Section 201.08, Florida Statutes, in
deciding whether an unsecured promissory note could be
enforced despite the documentary stamp taxes not having been paid. Somma v. Metra Electronics Corp., 727 So.
2d 302 (Fla. 5th DCA 1999). The 1997 version of Section
201.08(1), Florida Statutes, consisted of one single paragraph and provides, in part, as follows:

The Florida District Courts of Appeal are currently
split on whether Section 201.08, Florida Statutes, prohibits enforcement of an unsecured promissory note for
nonpayment of the documentary stamp taxes. Section
201.08, Florida Statutes, governs the requirement that
documentary stamp taxes be paid on certain instruments.
Section 201.08, Florida Statutes, has been amended by the
Florida Legislature several times, most recently in 2005.
Section 201.08, Florida Statutes (2005), presently provides,
in part, as follows:

(1) . . .The mortgage, trust deed, or other instrument shall
not be enforceable in any court of this state as to any
such advance unless and until the tax due thereon
upon each advance that may have been made thereunder
has been paid.

(1)(a) On promissory notes, nonnegotiable notes, written
obligations to pay money, or assignments of salaries, wages,
or other compensation made, executed, delivered, sold,
transferred, or assigned in the state, and for each renewal of
the same, the tax shall be 35 cents on each $100 or fraction
thereof of the indebtedness or obligation evidenced thereby.
The tax on any document described in this paragraph may
not exceed $2,450.
(1)(b) On mortgages, trust deeds, security agreements,
or other evidences of indebtedness filed or recorded in
this state, and for each renewal of the same, the tax shall be
35 cents on each $100 or fraction thereof of the indebtedness
or obligation evidenced thereby. . . . The mortgage, trust
deed, or other instrument shall not be enforceable in
any court of this state as to any such advance unless
and until the tax due thereon upon each advance
that may have been made thereunder has been paid.

201.08. Tax on promissory or nonnegotiable notes,
written obligation to pay money, or assignments of wages
or other compensation; exception. –

§ 201.08, Fla. Stat. (1997) (emphasis added).
The dispositive issue raised in Somma was whether the
trial court was required to dismiss the action once it was
established at trial that the plaintiff had failed to pay the
taxes due on the note.1 The defendant executed a promissory note in favor of the plaintiff.2 After the defendant
failed to make payment, the plaintiff declared the note
to be in default and filed suit seeking to accelerate the
balance due on the promissory note.3 The plaintiff offered
the promissory note into evidence at trial, but did not offer any evidence that the taxes due on the note had been
paid.4 Based on the plaintiff’s failure to offer such evidence,
the defendant moved for an involuntary dismissal, arguing that, pursuant to Section 201.08(1), Florida Statutes
(1997), the trial court lacked authority to enforce the note
because the taxes due on the note had not been paid.5 The
trial court reserved ruling on the motion for involuntary
dismissal and the trial proceeded.6 At the close of trial
the court entered final judgment in favor of the defendant
continued, next page
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finding that the plaintiff’s failure to pay the taxes due on
the note did not deprive the court of authority to enforce
the note, and the defendant had waived any objection to
the plaintiff’s failure to pay the taxes by failing to raise
the issue sooner.7
On appeal, the defendant argued the trial court erred
in failing to dismiss the action due to the plaintiff’s failure to obtain the requisite documentary tax stamps.8 In
agreeing with the defendant, the court declared that Section 201.08(1), Florida Statutes (1997), clearly provided
that, in an action to enforce a promissory note the plaintiff
must establish, as a condition precedent to pursuing the
action, that the taxes due on the note have been paid.9 The
court explained the prohibition against actions to enforce
promissory notes until the required documentary stamp
taxes have been paid applies to “any court.”10 The court
further explained that, as the purpose of the statute is to
ensure payment of statutorily mandated taxes, Section
201.08(1), Florida Statutes, constitutes an injunction
prohibiting courts from enforcing rights created by instruments upon which required taxes have not been paid.11
Although the plaintiff conceded the taxes had not been
paid, he argued that the failure to pay the tax constituted
an affirmative defense, as opposed to a limitation upon
the court’s authority to adjudicate the lawsuit.12 The
plaintiff further argued that, pursuant to Rule 1.140,
Florida Rules of Civil Procedure, the defendant waived
the defense relating to the failure to pay documentary
stamp taxes by failing to timely raise it.13 In rejecting this
argument, the court asserted that, unlike an affirmative
defense, Section 201.08, Florida Statutes, was not enacted
for the protection of any particular class of defendants,
nor was it enacted to preserve the integrity of the judicial proceedings.14 The court declared that a defendant’s
failure to plead a plaintiff’s noncompliance with Section
201.08, Florida Statutes, does not waive the state’s right
to receive payment of the requisite taxes nor does such
noncompliance excuse the court from complying with the
prohibition contained in the statute.15 The court then held
that promissory notes for which documentary taxes have
not been paid are, as a matter of law, unenforceable by
any Florida court.16 However, the court explained that
an in an action to enforce a note, once the court discovers
that the taxes have not been paid, the court must dismiss
the action without prejudice, or upon proper motion abate
the action for a time sufficient to enable the plaintiff to
purchase documentary stamp taxes and affix them to the
note.17 Accordingly, the Fifth District Court of Appeal reversed the final judgment entered in favor of the plaintiff
and remanded to the trial court for further proceedings.18
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of Appeal held, “[T]he case law is well established that, in
an action to enforce a promissory note, the documentary
stamp taxes must be paid in order for the note to be enforceable in court.” WRJ Development, Inc. v. North Ring
Ltd., 979 So. 2d 1046, 1047 (Fla. 3d DCA 2008) (citing
Somma, 727 So. 2d at 305; Klein v. Royale Group, Ltd., 578
So. 2d 394, 395 (Fla. 3d DCA 1991); Silber v. Cn’R Indus.,
Inc., 526 So. 2d 974, 977 (Fla. 1st DCA 1988)). The issue of
the legislative change in Section 201.08, Florida Statutes,
has also been referenced by the United States District
Court for the Southern District of Florida, although the
court ultimately refused to address the issue. Suntrust
Bank v. Hamway, No. 09-61323-CIV, 2010 WL 146858,
(S.D. Fla. Jan. 11, 2010). In Suntrust Bank, the District
Court for the Southern District of Florida declared:
The parties also dispute whether Section 201.08(1)(b) is
even applicable to documentary tax stamps on promissory
notes, and argue as to the correct interpretation of Glenn
Wright Homes (Delray) LLC v. Lowy, 18 So. 3d 693, 606
(Fla. 4th DCA 2009), which is critical of Somma for
misreading the statute. Because the allegation of payment
is sufficient to ward off dismissal, the parties’ dispute
concerning Glenn Wright Homes is not addressed.19

Even as late as June 7, 2017, the United States District
Court for the Southern District of Florida, even at the
plaintiff’s suggestion, again refused to adopt the reasoning of the Fourth District Court of Appeal as espoused in
Glenn Wright. Ben Fu Li v. Tan, No. 17-cv-60363, 2017
WL 2464680 (S.D. Fla. June 7, 2017). In Ben Fu Li, the
Southern District stated:
Plaintiff asks the Court to rely on Glenn Wright
Homes (Delray) LLC v. Lowy, 18 So. 3d 693 (Fla. 4th DCA
2009) which held that § 201.08(1) does not prohibit the
enforcement of a promissory note for nonpayment of the
documentary tax. However, in Glenn Wright, Florida’s
Fourth District Court of Appeal disagreed with the Florida’s Third and Fifth District Courts of Appeal and with
several decisions in this district. See cases cited supra.
This Court adopts the majority rule that a promissory
note is not enforceable unless documentary taxes have
been paid.20
II Legislative History:
In 2002, the Florida Legislature amended Section
201.08, Florida Statutes, by creating a subsection (a) and
subsection (b) as follows:

In addition to Somma, in 2008, the Third District Court
Page 11

(1)(a) On promissory notes, nonnegotiable notes, written
obligations to pay money, or assignments of salaries,
wages, or other compensation made, executed, delivered,
sold, transferred, or assigned in the state, and for each
renewal of the same, the tax shall be 35 cents on each
$100 or fraction thereof of the indebtedness or obligation
evidenced thereby. The tax on any document described
in this paragraph may not exceed $2,450.
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(1)(b) On mortgages, trust deeds, security agreements, or other evidences of indebtedness filed or
recorded in this state, and for each renewal of the same,
the tax shall be 35 cents on each $100 or fraction thereof
of the indebtedness or obligation evidenced thereby. . .
. The mortgage, trust deed, or other instrument
shall not be enforceable in any court of this state
as to any such advance unless and until the tax
due thereon upon each advance that may have
been made thereunder has been paid.
§ 201.08(1)(a)-(b), Fla. Stat. (2002) (emphasis
added).
The 2002 legislative amendment to Section 201.08,
Florida Statutes, created a subsection (1)(a) and subsection (1)(b). Notably, nothing in Section 201.08(1)(a),
Florida Statutes (2002), prohibits the enforcement of an
unsecured promissory note in a Florida court due to nonpayment of documentary stamp taxes. Section 201.08(1)
(b), Florida Statutes (2002), on the other hand, which
applies to mortgages, trust deeds, security agreements,
and other evidences of indebtedness filed or recorded
with the state, does, in fact, explicitly provide for the
non-enforcement of such instruments until documentary
stamp taxes have been paid. The Fifth District Court
of Appeal, in Somma, relied on the 1997 version of Section 201.08, Florida Statutes. Just five years later, in
2002, Section 201.08(1), Florida Statutes, was divided
into two subsections, evidencing the legislature’s clear
intent to isolate promissory notes which are entered into
in connection with a mortgage, trust deed, or security
agreement. The plain language of Section 201.08(1)(a),
Florida Statutes (2002), does not prohibit the enforcement of a non-secured promissory note not associated
with any type of mortgage. The only part of Section
201.08(1), Florida Statutes, which even addresses the
non-enforceability of a promissory note for failure to
pay the documentary stamp tax is Section 201.08(1)(b),
Florida Statutes, which refers exclusively to the nonenforceability of a promissory note made in connection
with a mortgage, trust deed, or security agreement. At
the time Somma was decided, Section 201.08, Florida
Statutes, consisted of a single paragraph which made
reference to several types of indebtedness and required
that documentary stamp taxes be paid on all of those
documents prior to their enforceability in court. However, under the 2002 legislative amendment, Section
201.08(1)(a), Florida Statutes, now governs the issue of
documentary stamp taxes on an unsecured promissory
note and Section 201.08(1)(b), Florida Statutes, governs
documentary stamp taxes on a promissory note executed
in connection with a mortgage, trust deed, or security
agreement.
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Wright Homes (Delray) LLC v. Lowy, 18 So. 3d 693 (Fla.
4th DCA 2009). In Glenn Wright, the plaintiff brought
an action against the defendant seeking to enforce an
unsecured promissory note.21 At the summary judgment hearing, upon learning the documentary stamp
taxes had not been paid, the plaintiff paid the taxes and
provided proof of payment to the court.22 The trial court
entered judgment in favor of the plaintiff.23 The court
then awarded the plaintiff his attorneys’ fees and costs
and entered judgment for same.24 The defendant appealed the judgment awarding the plaintiff his attorneys’
fees and costs, asserting the plaintiff was not entitled
to his attorneys’ fees because the documentary stamp
taxes on the note were not paid until after the summary
judgment hearing, and the note was not entitled to be
enforced in a court where the documentary stamps are
not affixed to the note.25
The court began its analysis by recognizing that Section 201.08(1), Florida Statutes, contains no provision
requiring stamps to be attached to a promissory note not
recorded or filed in the public records before the note can
be enforced.26 The court then specifically acknowledged
the division of Section 201.08(1), Florida Statutes, into
subsections, declaring that Section 201.08(1), Florida
Statutes, divides certain instruments into different
categories, as follows: (a) unsecured notes for the payment of money, and (b) notes or instruments secured by
an instrument filed in the public records.27 The court
then went on to cite Section 201.08(1), Florida Statutes,
as follows:

The Fourth District correctly applied the 2002 version
of Section 201.08(1), Florida Statutes, to an action to enforce an unpaid promissory note in Glenn Wright. Glenn
Page 12

(a) On promissory notes, nonnegotiable notes, written
obligations to pay money ... executed, delivered, sold,
transferred, or assigned in the state, and for each
renewal of the same, the tax shall be 35 cents on each
$100 or fraction thereof of the indebtedness or obligation
evidenced thereby. The tax on any document described
in this paragraph may not exceed $2,450.
(b) On mortgages, trust deeds, security agreements,
or other evidences of indebtedness filed or recorded
in this state, and for each renewal of the same, the
tax shall be 35 cents on each $100 or fraction thereof
of the indebtedness or obligation evidenced thereby....
When there is both a mortgage, trust deed, or security
agreement and a note, certificate of indebtedness, or
obligation, the tax shall be paid on the mortgage, trust
deed, or security agreement at the time of recordation....
If the mortgage, trust deed, security agreement, or other
evidence of indebtedness subject to the tax levied by
this section secures future advances, as provided in s.
697.04, the tax shall be paid at the time of recordation
on the initial debt or obligation secured, excluding future
advances; at the time and so often as any future advance
is made, the tax shall be paid on all sums then advanced
regardless of where such advance is made.... Failure to
continued, next page
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created by instruments upon which required taxes have
not been paid.37

from previous page

Conclusion:

pay the tax shall not affect the lien for any such future
advance given by s. 697.04, but any person who fails or
refuses to pay such tax due by him or her is guilty of a
misdemeanor of the first degree. The mortgage, trust
deed, or other instrument shall not be enforceable in any
court of this state as to any such advance unless and until
the tax due thereon upon each advance that may have
been made thereunder has been paid.28

After analyzing the statutory language and scheme,
the court declared the first subsection of Section
201.08(1), Florida Statutes, makes no reference to a
prohibition of enforcement of a promissory note prior to
paying the tax on the note, while the second subsection
deals with notes involving recorded instruments where
the taxes are paid at the time of recording.29
The court then held that Section 201.08(1), Florida
Statutes, does not prohibit enforcement of an unsecured
promissory note in a court of this state for nonpayment
of the documentary stamp tax.30 The court went further
and emphasized the string of cases applying a prohibition against enforcement of promissory notes appeared
to misread the statute.31 The court expressly stated the
Silber decision was inapplicable as it examined an earlier version of the statute which did not divide Section
201.08(1), Florida Statutes, into subsections (a) and (b).32
The court also noted that although the State of Florida
has elected to enforce its taxes on unsecured promissory
notes, it has elected to do so through the uhot wse of its
criminal laws and substantial penalties, rather than creating an injunction against enforceability in any court in
the state.33 Thus, the court held, based on the clarity of
the statute, Section 201.08(1), Florida Statutes, contains
no prohibition against enforcement for failure to pay the
tax on a promissory note, other than one securing future
advances.34 Accordingly, the court affirmed the award of
attorneys’ fees to the plaintiff, receded from Rappaport
and Bonfiglio to extent they were in conflict, and certified
conflict with Somma, Klein, and Silber.35
III Abate action:
Despite the legislative history and the Fourth District
Court of Appeal’s holding in Glenn Wright, if an attorney finds him or herself representing a client seeking
to enforce an unsecured promissory note where the
documentary stamp taxes have not been paid, and opposing counsel raises the issue for the first time during
trial, the attorney should immediately seek to abate
the action for a time sufficient to enable the plaintiff
to purchase documentary stamps and affix them to the
instrument.36 This is so because some courts have reasoned the failure to pay documentary stamp taxes acts
as an injunction prohibiting courts from enforcing rights

The Florida District Courts of Appeal and federal
district courts in Florida have provided different answers
as to whether the payment of documentary stamp taxes
is required in order to enforce an unsecured promissory
note in a Florida court. The Florida Supreme Court should
take the opportunity to resolve the conflict certified by
the Fourth District Court of Appeal in Glenn Wright and
find that Section 201.08, Florida Statutes (2005), does not
require the payment of documentary stamp taxes on an
unsecured promissory note prior to the promissory note’s
enforceability in a Florida court. The 2002 legislative
amendment and Glenn Wright provide clear guidance as to
the governing analysis in determining whether documentary stamp taxes must be paid on an unsecured promissory
note prior to its enforceability. In the meantime, and until
the Florida Supreme Court decides the issue, if a litigant
finds him or herself in the precarious position of facing a
motion for directed verdict or involuntary dismissal in an
action seeking to enforce an unsecured promissory note
where the documentary stamp taxes have not been paid,
the litigant should immediately seek to abate the action,
purchase the documentary stamps, and affix them to the
promissory note. Of course, litigants should make and preserve the argument that the failure to pay the documentary
stamp taxes is not a prohibition to the enforcement of the
promissory note.
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Proposed Legislation Would Require Remote Sellers and
Marketplace Providers to Collect Florida Sales Tax:
Third Time’s the Charm?
By: H. French Brown, IV, Esq. and Mark E. Holcomb, Esq.
Florida is one of only two states that have yet to
implement the U.S. Supreme Court’s 2018 decision authorizing states to require remote sellers to collect sales
tax from in-state customers.1 The Florida Legislature
considered (but failed to pass) such legislation during its
2019 and 2020 sessions. These bills (Senate Bill 50 and
House Bill 15) have, again, been filed for consideration
during the upcoming 2021 legislative session. Given the
State’s reported need to bridge a COVID-induced $3.2
billion two-year revenue shortfall,2 and the prevailing
political will to do so without raising “new taxes,” the
time is ripe for Florida to modernize its tax system and
impose sales tax collection and remittance responsibilities on both remote sellers and marketplace providers.
Wayfair Extends the Reach of State Taxing Power
The Supreme Court’s Wayfair decision overturned fifty
years’ of precedent3 and held that states could require
remote sellers to collect sales tax from in-state purchasers, even if the remote seller lacked a physical presence
in the state. The Court approved a South Dakota law
imposing sales tax collection responsibilities on remote
sellers, noting that the law: (i) contained minimum sales
thresholds to avoid imposing undue burdens on small
sellers; (ii) only prospectively imposed sales tax collection responsibilities on remote sellers; and (iii) contained
certain simplification provisions to ease administrative
burdens imposed on remote sellers. These three components are widely (although perhaps not universally)
regarded as necessary for a state to validly require
remote sellers to collect its sales tax.
The Need to Modernize Florida Law
Florida law has expressly imposed sales tax on “mail
order” sales since 1987,4 but that statute was largely
unconstitutional and unenforceable under former U.S.
Supreme Court precedent. Now that Wayfair has overruled that precedent, Florida’s existing mail order
sales statute could -- in theory -- gain new life. But the
language of that statute does not contain the three elements of the South Dakota law approved in Wayfair and,
consequently, has not been strictly enforced.
SB 50 and HB 15 Establish Wayfair Standards and Extend Tax
Responsibilities to Marketplace Providers
SB 50 and HB 15 would transform Florida’s existing
mail order sales statute to impose sales tax on “remote

sales” and require tax collection by sellers lacking a
physical presence in Florida.5 Under SB 50, small businesses would be excluded from these requirements by
defining a “substantial number of remote sales” as making sales totaling in excess of $100,000 in the previous
calendar year for delivery into Florida; HB 15 would add
a separate threshold of making 200 or more retail sales
in the previous calendar year for delivery into Florida.6
The bills would eliminate both the current exemption
from local option sales surtaxes for most mail order
sales7 and the increased collection allowance afforded to
mail order sellers. These remote seller responsibilities
would become effective July 1, 2021.
In addition, the bills would extend these sales tax
collection responsibilities to marketplace providers that
facilitate and collect payment for sales made by remote
sellers utilizing their platform. A marketplace provider
would be required to certify to its marketplace sellers
that it will collect and remit Florida sales tax on retail
sales made through the marketplace; conversely, such
marketplace sellers would be prohibited from collecting
sales tax on such sales. The Department of Revenue
would likewise be prohibited from collecting tax from
both the marketplace provider and the marketplace
seller on the same retail sale.
Marketplace providers would be subject to audit and
assessment on sales made through their platforms, and
the Department of Revenue would be prohibited from
auditing marketplace sellers on these transactions,
unless the marketplace provider shows that it made
reasonable efforts to obtain accurate information on
marketplace sales and that any failure to collect and
remit the correct tax was due to the marketplace seller
providing inaccurate or incomplete information. Regardless, a marketplace provider would be allowed to recover
any tax assessment from the responsible marketplace
seller, as provided by contract or as otherwise agreed
between those parties.
Certain types of online platforms would be excluded
from the marketplace provider requirements, including persons solely providing “travel agency services”
(e.g., online travel companies) and “delivery network
companies” serving local merchants. SB 50 would also
exclude a “payment processor business” handling payment transactions (e.g., charge cards, credit cards or
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debit cards) for marketplace sales. Certain large retailers
are rumored to be seeking the addition of a “large seller
exception” to the marketplace provider requirements,
allowing such retailers to collect and remit tax directly
on their sales made through a marketplace platform. SB
50 would impose those marketplace provider responsibilities effective July 1, 2021, considering sales made
during calendar year 2020 in determining whether the
thresholds are met, while HB 15 would delay imposition of the marketplace provider responsibilities until
October 1, 2021.

implementing legislation appear good, the 2021 legislative process is still unfolding. Interested parties should
make their views known early in the process to ensure
the most effective outcome. If we can assist you with this
or any other state and local tax matters, please contact
a member of our State and Local Tax Team.8
About the Authors:

Copies of SB 50 and HB 15, along with bill tracking information throughout the legislative process, are
available at the Florida Legislature’s website: http://
www.leg.state.fl.us.
Prospects for Passage of Wayfair Standards in Florida
The Florida Senate considered similar proposed legislation in 2019 (SB 1112), but the bill lacked a House
companion and died in the Appropriations Committee.
In 2020, both the Senate (SB 126) and House (HB 159)
took up similar bills, but the measures died in the Senate
Appropriations Committee and House Ways and Means
Committee, respectively.
Given the substantial impacts of the COVID-19 pandemic on Florida’s current and near-term fiscal outlook,
it seems likely that SB 50 and HB 15 will garner sufficient momentum to pass both chambers. In the past,
some elected officials were concerned that passage of
Wayfair-implementing legislation would be (incorrectly)
perceived as a “tax increase” or “new tax” when, in fact,
such legislation would merely enhance and modernize
collection of the use tax that is already due from Florida
consumers. The newly appointed Senate President,
Wilton Simpson (R-Trilby), has made passage of SB 50
a priority, and it seems increasingly likely that, with
the negative fiscal impacts caused by the COVID-19
pandemic and continued political pressure from in-state
businesses to “level the playing field,” the Legislature
will feel compelled to modernize Florida law and adopt
Wayfair standards during the 60-day regular session
beginning March 2, 2021.
Conclusion
SB 50 and HB 15 would both modernize and streamline administration of Florida’s sales tax laws, keeping
the state aligned with the overwhelming majority of its
sister states. While the prospects for passage of Wayfair-
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fbrown@deanmead.com.

H. French Brown, IV
focuses on state and local taxation, governmental relations
and lobbying, and administrative law. He began his legal
career at the Florida Department of Revenue, where he
quickly rose to the position of
Deputy Director of Technical
Assistance and Dispute Resolution. He may be reached at
Mark E. Holcomb is a
shareholder in Dean Mead’s
Tallahassee office and advises
clients in state and local tax
controversy and planning matters. He is a past Chair of the
Tax Section and past recipient
of the Gerald T. Hart award as
Outstanding Tax Attorney of
the Year. He may be reached
at mholcomb@deanmead.com.

Endnotes
1 South Dakota v. Wayfair, Inc., 585 U.S. ___ (2018) [Dkt. No. 17-494].
Missouri is the other state. Four states (Delaware, Montana, New
Hampshire and Oregon) do not impose a sales tax.
2 Florida economists recently forecasted a $1.9 billion revenue
shortfall in fiscal year 2020-2021 and a $1.3 billion revenue shortfall
in fiscal year 2021-2022.
3 National Bellas Hess, Inc. v. Illinois Dept. of Revenue, 386 U.S. 753 (1967)
and Quill Corp. v. North Dakota, 504 U.S. 298 (1992).
4 Section 212.0596, F.S.
5 While similar in substance, these bills are not identical. Pertinent
differences are noted.
6 Currently, it appears likely that Florida will only adopt the sales
amount threshold, as most other states have likewise dropped a
separate transaction threshold.
7 Some may question whether the bills contain sufficient simplification measures to ease administrative burdens on remote sellers.
8 https://www.deanmead.com/practice-areas/state-and-local-taxation/
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“Meet Your Sponsors”
PLATINUM SPONSOR:
MPI (MANAGEMENT PLANNING INC.)
MPI is a business valuation and advisory firm providing valuations for a variety
of tax, financial reporting and other business applications, as well as corporate
advisory services to business owners and their representatives. This prestigious
national consulting firm was founded in 1939 and specializes in business valuation,
forensic accounting, litigation support and corporate advisory work. MPI provides fairness opinions, sell-side and
buy-side advisory services through its investment banking affiliate MPI Securities, Inc. MPI conducts every project
as if it is going to face the highest level of scrutiny, and its senior professionals have extensive experience presenting and defending work product in front of financial statement auditors, management teams, corporate boards and
fiduciaries, the IRS, other government agencies, and in various courts. For more information about MPI, visit the
company website or contact Senior Vice President Roy H. Meyers , CFA, ASA at (609) 955-5743 or rmeyers@mpival.com.

SILVER SPONSOR:
ALLIANCE BERNSTEIN
AB is a leading global investment-management and research firm with more
than $500 billion in assets under management and a presence in 25 countries, with
more than 3,700 employees worldwide. AB serves clients
ranging from institutions to individuals and private clients, and offers independent research, portfolio strategy
and brokerage-related services tailored to their clients’
unique needs. With forward-looking perspective and expertise in equities, fixed-income, alternatives and multiasset strategies, more than 500 investment professionals
collaborate to share ideas and make connections across
disciplines, geographies, asset classes and sectors. These
collective insights drive innovation and better solutions,
helping AB keep its clients AHEAD OF TOMORROW®.
For more information, please contact Senior Managing
Director Evan Deoul at evan.deoul@bernstein.com or
(305) 530-6200.

BUSINESS VALUATION ANALYSTS
Business Valuation Analysts, LLC concentrates its professional services in the valuation of private businesses and
business interests for two broad purposes, valuations prepared for federal tax and corporate transactional purposes.
BVA focuses its efforts on providing services that best meet
the needs of its clients. The company was founded in 2007
and has had successful completion of over 1,500 engagements. BVA’s work is routinely accepted by governmental
agencies such as the IRS, and preeminent law and accounting firms across the country. The company offers broad industry experience and has assisted hundreds of clients and
professional advisors. BVA professionals frequently present
and publish on the topic of business valuation. For more
information, please contact BVA President and Senior
Analyst Timothy K. Bronza at tbronza@bvanalysts.com or
(407) 599-2825.

CORAL GABLES TRUST COMPANY
GTC is the largest independent and privately held trust company headquartered in South
Florida, with $1.5 billion of assets under management, and a leading provider of Wealth
Management, Trust and Financial Planning services throughout the state. Founded in
2004 as a locally owned and operated independent trust company, CGTC services clients with assets ranging from
$500,000 to more than $50 million—inclusive of affluent individuals and families, small to medium sized companies, foundations, and pension and endowment funds. Devoted toward putting clients’ interest first, CGTC strives
to provide conflict-free services, personalized advice, open-architecture (no proprietary products), and asset-based
fees. For more information, visit the company website or contact Managing Director John Harris at (305) 443-2544
or jharris@cgtrust.com.
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SILVER SPONSOR:
JONES LOWRY
Jones Lowry is an independent
life insurance planning firm with
40 years of experience in both domestic and international markets.
The firm specializes in designing,
implementing and servicing largeblock life insurance portfolios and trusts for ultra-high
net worth families, business owners, private investors
and corporate executives. Due to the complex nature
of these plans, the firm works closely with clients’ legal,
accounting and investment advisors during each step of
the planning process. The firm also serves as an independent technical resource to assist advisors with their
clients’ insurance planning needs. As a Member Firm
of M Financial Group, one of the nation’s top independent insurance buying cooperatives, Jones Lowry has
preferred access to many of the highest-rated insurance
companies in the marketplace, and exclusive access to
insurance products specially designed for high net worth
and international clients. For more information, please
contact firm principal Mac Lowry at bml@joneslowry.
com or 561-712-9799.

KAUFMAN ROSSIN
Kaufman Rossin is one of the top 100 CPA and advisory
firms in the U.S., bringing clients the knowledge to
protect themselves from risk, improve business performance and meet compliance requirements. The Floridabased firm has been serving businesses in the U.S. and
internationally for 55 years, providing accounting, audit,
tax and outsourced services, as well as business, risk
and forensic advisory services. Kaufman Rossin has won
significant awards, including repeat honors as “Best
Accounting Firm to Work For” by Accounting Today.
With close to 400 team members, the firm prides itself
on offering the resources of a powerhouse, personally
delivered. Go beyond the numbers at kaufmanrossin.
com . For more information about doing business with
Kaufman Rossin, please contact Mark Scott, JD, LL.M.,
at (305) 857-6768 or mscott@kaufmanrossin.com.

MRW CONSULTING GROUP LLP
MRW Consulting Group ® is owned and managed by Luis O. Rivera and provides comprehensive
forensic accounting, consulting and advisory services for law firms, law enforcement, government agencies, businesses and individuals. MRW handles assessment of compliance regarding
regulatory matters, criminal and civil tax consultation, expert witness testimony, voluntary tax
disclosures, litigation support, fraud investigations, bank secrecy act AML reviews, asset tracing,
forfeitures, due diligence and anti-money laundering issues both in the United States and internationally. MRW was
founded in 2009 and also provides financial investigative training and advisory services for law enforcement and
government entities. The South Florida Legal Guide named MRW one of the Top CPAs and Accounting Professionals
in Litigation Support: “MRW’s success is, in part, the result of the Firm’s philosophy to blend technical expertise to
bring practical applications to complex forensic issues by developing “strategies from numbers.” MRW is committed to using its experience and expertise to meet the specific needs of its clients within the highest professional and
ethical standards. For more information, please contact Luis Rivera at (954) 523-8001 or luis@themrwgroup.com.
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Submitting IRS Forms 2848 and 8821 Online through
E-Services
Charlotte A. Erdmann, Esq., LL.M.
As of February 2021, the IRS began accepting electronic signatures and the electronic filing of Forms 2848 and
8821.1 The Forms 2848 and 8821 give authorization for a
representative to speak to the IRS on a taxpayer’s behalf
and request taxpayer information, such as transcripts,
account information, and return transcripts.2 While there
are several advantages to electronic signatures and efiling, this IRS system still has several “kinks” to work out.
This brief overview will explore how the system works,
what types of electronic signatures are acceptable, and
some of the issues that still need to be worked out with
the system.
To upload a Form 2848 or 8821 into E-Services, you
are required to login to your IRS E-services account.
However, the IRS prompts you to specifically login to
E-Services from the link on the “Submit Form 2848 and
8821” landing page.3 Once you are logged in, you are to
answer a few questions about the form to be submitted
and you may only upload one form at a time. To submit
additional forms, you select the “submit another form”
button and repeat the process. You are not to submit
forms both electronically and via facsimile. The electronic
submission process is also no faster in terms of CAF unit
processing than the traditional facsimile method.4
The benefit of the E-Services submission method is
that it allows electronic signatures. This is especially
useful during the Covid-19 pandemic when taxpayers
and representatives may not be comfortable meeting in
person for consultations or signing meetings. Some taxpayers also have limited access in their ability to print the
forms, provide wet (hard copy) signatures and then scan
and return the forms. According to the IRS, acceptable
electronic signature methods include:
1.

A typed name that is typed on a signature block.

2.

A scanned or digitalized image of a handwritten

signature that is attached to an electronic record.
3. A handwritten signature input onto an electronic
signature pad.
4. A handwritten signature, mark, or command
input on a display screen with a stylus device.
5.

A signature created by a third-party software.5

The E-Services submission option will also allow Form
2848 and 8821 withdrawals and revocations.
There are several issues with the new electronic submission system. It appears to be time-consuming in that
you can only submit one form at a time. And rather than
simply submitting the form electronically, you first need to
answer a few questions as part of the submission process.
There are also issues if electronically submitting a form
when there is more than one authorized person in the firm
on the form. The Form 2848 allows up to four representatives on the one form to be listed as authorized representatives. For a CAF check to pass for each individual, the
form would need to be electronically submitted through
each representative’s E-Service account. Thus, uploading
the forms into one account does not automatically grant
authorization to the other authorized representatives.
Furthermore, if a Form 2848 or 8821 has an electronic
signature, if cannot be faxed or mailed to the CAF unit
for alternative processing. This makes sense for security
purposes since anyone could electronically sign on behalf
of someone else and mail or fax the form to the IRS for
processing. When a representative is submitting a form
directly into E-Services from their account, the IRS is
trusting that the representative has that authorization
and properly authenticated the taxpayer’s identity, and
since only that representative has that E-Service access,
such security concern is reduced.6

Florida Bar members have access to more than 70 discounted products
and services from The Florida Bar Member Benefits Program.

... and MANY more!
www.floridabar.org/MemberBenefits
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In summary, while the acceptance of electronic signatures and the electronic filing of Forms 2848 and 8821 is
a step in the right direction, it is my hope that the IRS
continues to improve the E-Service submission process
of Forms 2848 and 8821 by allowing multiple representatives to be authorized with a single submission and reducing the multiple steps required to make a submission. It
would greatly benefit both practitioners and the Service
for the Service to utilize the use of electronic signatures
more effectively.
Charlotte A. Erdmann
focuses her practice on tax controversy and litigation. She is
the managing owner of Orlando
Tax Law. She earned her J.D.
degree from Barry University
School of Law (2010) and her
LL.M. (tax) from the University
of Florida (2011).
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Endnotes
1. https://www.irs.gov/tax-professionals/submit-forms-2848-and8821-online. Last visited 3/9/2021.
2. Forms 2848 and 8821 differ slightly in purpose and level of authorization.
3. https://www.irs.gov/tax-professionals/submit-forms-2848-and8821-online.
4 The traditional facsimile method involves simply faxing the completed and signed Form 2848 and 8821 to the Memphis CAF unit via
fax number: 901-546-4115. This is easily done with an “e-fax” system
from one’s email.
5 https://www.irs.gov/tax-professionals/submit-forms-2848-and8821-online.
6 To authenticate a taxpayer’s identity, the IRS expects a representative to inspect a valid government-issued photo identification and to
compare that photo id with the image of the taxpayer in person or on
video-conferencing, to record the name, social security number, address,
and date of birth of the taxpayer and to verify the taxpayer’s name,
address and social security number through secondary documentation using a federal or state income tax return, IRS notice, or utility
statement, etc. https://www.irs.gov/tax-professionals/submit-forms2848-and-8821-online.

United States Estate Planning for Nondomiciliary
Aliens—Back to Basics
By: William H. Newton, III
United States estate planning while generally directed
to United States citizens and domiciliaries may also, especially in the geographical context of Florida, be focused
on nondomiciliary aliens as well. The result may give rise
to arcane estate planning principles the misapplication
of which can lead to serious, adverse estate planning
consequences.
Comparison of the current applicable credit amount
against the estate tax of $11,700,000 as extended to
Untied States citizens or domiciliaries1 with the credit
equivalent exemption of only $60,000 available to nondomiciliary aliens2 provides illustration.3 If the applicable
credit available to United States citizens or domiciliaries
is inappropriately extended to and applied by a nondomiciliary alien decedent’s estate, a significant and heightened disparity in the level of estate tax may result.
More specifically, United States citizen and domiciliaries are subject to estate taxation on worldwide property.4
By contrast, nondomiciliary aliens are subject to estate
taxation only on property defined as United States situs
property.5 For this purpose, United states situs property
includes real property physically located in the United
States.6 Accordingly, both United States citizens and
nondomiciliary aliens are necessarily exposed to estate

taxation on these respective categories of real property
as owned at death. Even so, the collective assets of the
former including the realty may well be fully sheltered
from estate taxation by virtue of the substantial applicable credit amount. By contrast, due to the much more
limited credit equivalent exemption, significant estate tax
exposure for a nondomiciliary alien on the United States
situs real property may well exist.
Avoiding this result requires the jurisdiction of domicile, whether within the United States7 or a specific foreign
jurisdiction, be duly identified at the very outset. For this
purpose, domicile is determined based on United States
tax principles. This requires step-by-step analysis of the
underlying facts and circumstances with the objective of
determining the jurisdiction in which the alien intends to
remain indefinitely.8 Where that intent is indeed focused
within a specific foreign jurisdiction, estate planning
based on nondomiciliary alien status can then commence.
For this purpose, a significant number of estate planning strategies for a nondomiciliary alien indeed exist.
Selection of appropriate strategies requires careful consideration for the nondomiciliary’s full spectrum of available
assets. The situs of each asset consistent with the United
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States estate tax situs rules must be closely scrutinized
and examined.9 Only thereafter can the application of
estate planning strategies and the implementation of appropriate structures then proceed. Ultimately, the intent
is to transform assiduously what is otherwise United
States situs into foreign situs property such that estate
tax exposure is minimized and optimally avoided.
For this purpose, relevant strategies may include
implementation of concepts and related structures as
follows:
1.

United States situs real property interests as restructured, e.g., taking into consideration the I.R.C. §897(i)
election,10 addressing impact of I.R.C. §2104(b)11, etc.

2.

Foreign corporate parent-domestic corporate subsidiary structure12 with the shares of foreign parent
being held in trust.13

3.

Trust which wholly-owns shares of underlying foreign
corporation which in turn owns portfolio of stock and
securities.14

4.

Estate tax compliant trust for use in pre-immigration
tax and estate planning.15

5.

Foreign partnership-domestic LLC-related structure with foreign trust holding collective ownership
interests.16

With appropriate refinement, the above concepts and
structures may then be duly implemented with United
States estate taxation of the nondomiciliary being minimized and potentially avoided.
Notably, estate planning may potentially be enhanced
through application of an appropriate estate tax treaty
between the United States and a foreign jurisdiction. To
illustrate, Paragraph 5 of Article 8 of the United KingdomUnited States estate tax treaty, is applicable to a United
Kingdom national who was neither domiciled in nor a
national of the United States. It limits the United States
estate tax on United States situs property to the United
States estate tax which would have been imposed if the
decedent had been domiciled in the United States immediately before death and thus had been taxed by the
United States on the worldwide property. This provision
may exempt virtually all United States situs assets from
the United States estate tax provided the collective value
of the nondomiciliary’s worldwide assets does not exceed
the applicable credit amount as available to a United
States domiciliary. To claim this benefit the Decedent’s
estate must file Form 706-NA and Form 8833, “TreatyBased Return Position Disclosure”, within the required
time frame.
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The minimization and/or elimination of United States
estate taxation does not necessarily preclude the need
for estate administration but the imposition of estate
taxation necessarily enhances the likelihood that estate
administration will be required. The rationale rests on
the need to satisfy the estate tax liability as an integral
part of the probate of the real property.
Moreover, absent satisfaction, collection features inherent in the estate tax itself will necessarily be activated.
More specifically, with the existence of estate tax exposure, the special estate tax lien under I.R.C. §6324 will
automatically be activated concurrently with the demise
of the nondomiciliary alien.17 Assessment of the tax or
recordation of a notice of the federal estate tax lien is not
required. Moreover, the lien attaches to those assets of
the nondomiciliary decedent that are treated as situated
in the United States at death. The lien correspondingly
follows those assets, as charged with the lien, to the extent
of their value into the hands of transferees, e.g., statutory
executors, personal representatives, beneficiaries of the
estate, etc.18
Where United States situs real property is titled solely
in the individual name of a nondomiciliary alien, probate,
whether testate or intestate, will in general not only be
required to satisfy any extant estate tax liability but to
clear and vest title in the ultimate estate beneficiaries.
Further, even if there is a surviving spouse, no marital
deduction will generally be available if the survivor is likewise an alien of the United States.19 Even so, an exception
arises and the marital deduction becomes available if the
noncitizen surviving spouse either actually transfers or
irrevocably assigns the relevant real property to a trust
subsequently created including by the executor or the
surviving spouse which meets the basic QDOT requirements.20 Otherwise, estate tax will be due concurrently
with date of death if the value of the United States situs
realty exceeds $60,000 with an estate tax return on Form
706-NA correspondingly required to be filed within nine
(9) months thereof.
Absent satisfaction of an estate tax deficiency, the
statute of limitations on collection though normally ten
(10) years may be further extended where an action is
commenced by the Government within the ten-year period
with the estate tax lien thereby being reduced to judgment.21 The existence of unsatisfied estate tax liability,
along with associated penalties, and interest charges,
could surface in a myriad of different scenarios, e.g., in
the probate proceeding itself, refinancing of the realty,
outright sale, etc. Belated recognition of the issue requires
corrective action with the unsatisfied liability being immediately brought to the attention, assuming an ongoing
probate, of the probate judge and all relevant parties, e.g.,
the personal representative statutory executor, financial
institution, or otherwise.
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In conclusion, United States estate planning for nondomiciliary aliens, though based on arcane principles,
can with extant knowledge and expertise be thoughtfully considered and duly implemented. At the outset
confirmation that the jurisdiction of domicile is indeed
within a specific foreign country is required. On so doing
a significant number of estate planning strategies typically then become available. In conjunction with their
utilization, the implementation of appropriate structures
and the rationale for each should be duly analyzed and
addressed.22 The adoption of these basic steps should
ensure that one is indeed proceeding on a solid foundation.
About the author:
Mr. Newton is author of
the two volume treatise, International Income Tax and
Estate Planning, published by
Thomson Reuters, a practicing
attorney in Miami, Florida, an
adjunct professor of law in the
graduate tax program at the
University of Miami College of
Law for over 25 years, author of numerous articles regarding international tax and international estate planning,
and a graduate of the Massachusetts Institute of Technology and Southern Methodist University.
Endnotes
I.R.C. §§2001(a), 2010(c)(3)(C). The $10,000,000 basic exclusion
amount is indexed to inflation such that for the year 2021 it becomes
$11,700,000.
1

I.R.C. §2102(b)(1). Nondomiciliary alien decedents are subject to estate
taxation on property defined as United States situs property. I.R.C.
§2106(a). Further, a nondomiciliary alien donor is allowed no credit
against the gift tax. I.R.C. §2505(a). A nondomiciliary alien donor is
entitled to the annual exclusion per donee. I.R.C. §2503(b), Treas. Reg.
§25.2503-2(a).
2

The marginal estate tax rate for nondomiciliary aliens for transfers of
United States situs property in excess of $60,000 begins at 26%. I.R.C.
§2001(c). The maximum marginal rate for both nondomiciliary aliens
and United States citizens and domiciliaries is 40%. I.R.C. §2001(c).
3

See I.R.C.§2031(a)(gross estate includes value of all property “wherever situated”).
4

See I.R.C. §2106(a)(determination of value of taxable estate of nondomiciliary alien based on gross estate “situated in the United States”).
5

6

Treas. Reg. §20.2104-1(a)(1).

Domicile within the United States must ordinarily focus on a specific
State of the United States. The rationale is that State not Federal
law typically governs most matters to which the concept of domicile is
directed. See, e.g., Elkins v. Moreno, 435 U.S. 647, 622 (1978)(issue “of
who can become a domiciliary is one in which state governments have
the highest interest”).
7

See, e.g., Internal Revenue Manual, §4.25.4.2.1 International Estate
and Gift Examinations (domicile defined as living within a jurisdiction
8
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with no present intention of departing); Estate of Jack v. United States,
54, Fed. Cl. 590 (2002)(government not precluded from showing decedent
developed intent to remain indefinitely).
9
As a prelude to determining situs, the classification of the property
as real or personal, tangible or intangible, should first be addressed
under applicable conflict of laws principles. Once classified, situs is
then determined based on the Code and Regulations. I.R.C. §§2104 and
2105; Treas. Reg. §§20.2104-1 and 20.2105-1. These provisions may be
modified if the nondomiciliary alien is protected by an income tax treaty.
10
Exercise of the election may allow a foreign corporation to be treated as
domestic such that nonrecognition provisions then become available. See
I.R.C. §897(d),(e). See also Rev. Rul. 87-66, 1987-2 C.B. 168, Examples (3)
and (4). Further, disposition of a United States real property interest by
the deemed domestic corporation avoids withholding under I.R.C. §1445.
11
I.R.C. §2104(b) contains a unique situs rule. It applies to property
transferred by a nondomiciliary alien decedent “by trust or otherwise”
within the meaning of I.R.C.§§ 2035-2038. Such property is deemed
situated in the United States if so situated either at the time of transfer or at the time of the decedent’s death. I.R.C. §2104(b); Treas. Reg.
§20.2104-1(b). See, e.g., Swan’s Estate v. Commissioner, 247 F. 2d 144 (2d
Cir. 1957) (addressing applicability under predecessor to I.R.C. §2104(b)).
12
The branch profits tax and the potential need to comply with the termination exception to that tax can be avoided through use of a domestic
subsidiary as wholly-owned by a foreign corporate parent. Treas. Reg.
§1.884-2T(a)(1),(2). Moreover, because the shares of stock in a foreign
corporation constitute foreign situs property, the estate tax may be
avoided even through its underlying assets constitute United States
situs property. Treas. Reg. § 20.2105-1(f).
13
The Trustee could be either the nondomiciliary alien as grantor or
a separate corporate trust company. The situs of the trust, even if created in the United States, for United States income taxation will be
foreign unless one or more United States persons has the authority to
control all substantial decisions of the trust. I.R.C. §7701(a)(30)(E)(ii).
See also §7701(a)(30)(E)(i)(requiring satisfaction of court test as well).
Moreover, FBARs in this same context may nevertheless be required.
See, e.g., FinCEN 114 (applicable to trusts formed under the laws of
United States pursuant to Title 31 of United States Code even though
trust itself may be foreign under Title 26).
14
The foreign corporation should not hold an interest in a United States
real property holding company (a “USRPHC”) as same will constitute
a United States real property interest (“USRPI”) and on disposition by
the foreign corporation will activate I.R.C. §§897 and 1445. See I.R.C.
§897(c)(2).
15
Where the nondomiciliary alien contemplates changing residence and
domicile to the United States, an estate tax compliant trust could be
created and funded as an integral component of pre-immigration tax
and estate planning.
16
With the diminution of the concept of partnership residency, the viability of the partnership as a means of minimizing estate tax exposure
has gained enhanced traction. See, e.g., Treas. Reg. §301.7701-5 (as
amended no longer providing that a partnership engaged in a United
States trade or business is classified as a resident partnership). See
T.D.8813, T.D. 9153, and T.D. 9246 (collectively implementing revised
regulation).
17
I.R.C. §6324(a)(1).
18
I.R.C. 6324(a)(2); Treas. Reg. §301.6324-1(a)(1).
19
I.R.C. §2056(d)(1).
20
Treas. Reg. §20.2056A-2(b)(2). The result is to defer imposition of
the estate tax. I.R.C. §2056A(b)(1), Treas. Reg. §20.2056A-5(b)(1) and
(2). Further, the transfer or assignment must be completed prior to
he filing of the estate tax return or before the last day for which the
QDOT election may be made. Treas. Reg. §20.2056A-2(b)(2). Additional
postmortem estate planning strategies are likewise available as related
to QDOTs. Treas. Reg. §20.2056A-10(a), (b).
21
See, e.g., Internal Revenue Service, §34.6.2.1(06-12-2012)(Reducing
Tax Claim to Judgment).
22
The approach is to proceed based on written analysis which spells
out the specific factual background as presented and relied upon. The
analysis should be caveated with a disclaimer stating that the facts as
set forth are as presented and if the facts should be other than as stated
results may differ, perhaps substantially.
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MPI, a prestigious national consulting firm founded in 1939, specializes in
business valuation, forensic accounting, litigation support and corporate
advisory work. MPI also provides fairness opinions and advisory services.
MPI’s litigation support services assist attorneys involved in marital
disputes and other corporate litigation.

Our skills, experience and interdisciplinary expertise will deliver the
benefits of our accumulated wealth of knowledge, professional and
personal relationships, and industry trust and confidence.
Roy H. Meyers, CFA, ASA

1000 Lenox Drive, 3rd Floor
Lawrenceville, New Jersey 08648
609-955-5743 | rmeyers@mpival.com
To learn how MPI can help you meet your clients’ needs, visit www.mpival.com.
Boston | Chicago | New York | Orlando | Philadelphia | Princeton | Westport
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Solar Energy Tax Incentives
(Now Including The Taxpayer Certainty and Disaster Tax
Relief Act of 2020)
By: Dana M. Apfelbaum, Mark E. Holcomb, and Michael D. Minton
For a number of years, certain federal, state and local
tax incentives have been available to promote, among
other things, the importance of renewable energy like
solar power. These incentives benefit Florida’s business
owners and residents who choose to implement solar
energy systems on their property. Although this article
focuses on opportunities for solar power, similar or
comparable incentives are available for other forms of
renewable energy, such as wind and biofuels.
Federal Tax Incentives
Internal Revenue Code (IRC) section 48(a) provides
for an energy credit, commonly known as the “investment tax credit”, equal to thirty percent (30%) of the
cost basis of qualifying energy property placed in service
during a taxable year, the construction of which begins
before January 1, 2024. For these purposes, “energy property” means equipment using solar energy to generate
electricity, to heat or cool (or provide hot water for use
in) a structure, or to provide solar process heat, but not
with regard to heating a swimming pool.1 Additionally,
such property must be depreciable, with an estimated
useful life of at least three (3) years.2 Beginning with
any property on which construction of which begins after
December 31, 2019, there is a phase-out of this credit.
Accordingly, the percentage which applies in 2021 for
construction begun prior to January 1, 2023 is 26%
and the 2023 construction percentage will be phased
down again to 22%, creating an incentive not to wait
to convert. Lastly, if the energy property is not placed
in service before January 1, 2026, the credit is limited
to ten percent (10%).3 The IRS issued guidance providing that investing at least five percent (5%) of the total
expected installation cost will constitute “beginning
construction.”4 This puts solar energy on par with other
renewable energy sources.

vestment Tax Credit taken, if applicable) is immediately
deductible in the year it is placed in service. This rule
applies until the end of 2022, after which the percentage immediately deductible decreases by twenty (20)
percentage points annually until completely phased out
at the beginning of the 2027 tax year.
Together, the investment tax credit and the depreciation benefits allow a significant portion of the cost of
investing in solar energy to be essentially paid for by
federal tax incentives.For example, assume a taxpayer
installed a solar energy system in 2021 with a cost basis
of $100,000. In 2021, the taxpayer qualifies for the investment tax credit of 26% of that basis of $26,000. The
taxpayer also qualifies for bonus depreciation of 100%
of the cost, reduced by 50% of the investment tax credit
taken, or in this case $87,000.
State Tax Incentives
The Florida property tax exemption available for solar energy systems (and other renewable energy source
devices – including wind energy and geothermal energy)
was expanded effective January 1, 2018.5 The exclusion
is extended to 80% of the assessed value of such systems
installed on or after January 1, 2018 for nonresidential

Beyond the credit, qualifying depreciable renewable
energy property receives an additional benefit from
accelerated and bonus depreciation. Internal Revenue
Code section 168(e)(3)(B)(vi) provides that most solar
energy property is five-year property, which qualifies
under IRC section 168(k) for bonus depreciation. The
practical effect of this is enormous as currently one
hundred percent (100%) of the cost of qualified energy
property (reduced first by fifty percent (50%) of the In-
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properties. Eligible solar energy source devices include
portions of the system up to the point of interconnection
to an electric utility’s distribution grid or transmission
lines. These changes to the law are scheduled to expire
at the end of 2037.6 New regulations governing the terms
of contracts for the sale or lease of solar energy systems,
including numerous required disclosures, became effective July 1, 2017.7
Additionally, Florida has a corporate income tax
credit for solar energy generation in the amount of $0.01
per each kilowatt-hour of electricity produced.8 Historically, the legislature has funded the program at $10 million per year; however, the program was not funded for
the state fiscal year which began July 1, 2019.
It is important to be mindful of the fact that many
of the incentives contained in this article have time
limitations making early participation potentially more
advantageous due to phase outs or limited availability.
Contact your tax advisor to take advantage of these
opportunities.
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Endnotes
1 Internal Revenue Code (IRC) § 48(a)(3) and Treas. Reg. §1.48-(9)(a).
2 Treas. Reg. §1.48-(9)(a)(2).
3 IRC §48(a)(6)
4 Internal Revenue Notice 2018-59. Section 3.02.
5 Fla. Stat. §193.624(3) (2020).
6 Fla. Stat. §193.624. Note 1 (2020).
7 See Fla. Stat.§520.20 (2020).
8 Fla. Stat. §220.193(3)(a) (2020).
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